Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


f 


G    '  ^ 


Ci 


i  ^ 


« 


i 

/ 


1 


J 


Modern  Business 

A  SERIES   OP   EIGHTEEN   TEXTS,  ESPECIALLY  PREPARED 

FOR  THE  ALEXANDER   HAMILTON  INSTITUTE  COURSE  IN 

ACCOUNTS,  FINANCE  AND  MANAGEMENT 


EDITED  BY 

JOSEPH   FRENCH  JOHNSON 

DBAN,  NKW  TORZ  UKITKIISITT  SCHOOL  OF  COMMKRCB,  AOOOUMTS  AXD  IIHAMCS 

Titles  Authors 

ECONOMICS  OF  BUSINESS     .     .     .     Edward  Sherwood  Mbadb 
ORGANIZATION  AND  MANAGEMENT  Leb  Gallowat 
MARKETING  METHODS R.  S.  Butler 

SALESMANSHIP (  ^^^^^  f  •  ^  ^^R 

IJoHN  G.  Jones 

ADVERTISING (  ^^^^  ^i**™ 

I  Gborqb  B.  Hotchxiss 

CORRESPONDENCE George  B.  Hotcbkiss 

CREDITS Peter  P.  Wahlstad 

TRAFFIC Philip  B.  Kennedy 

ACCOUNTING  PRACTICE  .     .     .     .  /  Leo  Greendlinqer 

I  J.   WiLUAll   SCHULZB 

AUDITING Seymour  Walton 

COST  FINDING Dexter  S.  Kimball 

CORPORATION  FINANCE  ....     William  H.  Lough 

Joseph  French  Johnson 
Howard    M.   Jepfebson 
FOREIGN  EXCHANGE Franklin  Eschbb 

INVESTMENT  AND  SPECULATION  .  /  Thomas  Conway 

I  Albert  W.  Atwood 

INSURANCE Edward  R.  Hardy 

REAL  ESTATE Walter  Lindner 

Charles  W.  Gerstbn- 
COMMERCIAL  LAW ^      berg 


BANKING I 


^  Thomas  W.  Hughes 


ALEXANDER  HAMILTON  INSTITUTE 

NEW  YORK 


Commercial  Law 


A  TREATISE  FOR  BUSINESS  MEN  ON  THE  LAW 
APPLICABLE   TO   COMMERCIAL   RELATIONS 


BY 

CHARLES  W.  (^RSTENBERG 

MEMBER  OF  THE  NEW  YORK  BAR;    SECRETARY  OF  NEW  YORK 
UNIVERSITY  SCHOOL  OF  COMMERCE,  ACCOUNTS  AND  FINANCE 

AND 

THOMAS  W.  HUGHES 

SOME  TIME  PROFESSOR  OF  LAW  IN  THE  UNIVERSITY  OF  ILUNOIS; 
AUTHOR  OF  "EVIDENCE,"  AND  OTHER  TEXTS 


Modern  Business 

Volume  XII 


ALEXANDER  HAMILTON  INSTITUTE 

NEW  YORK 


COPTRXOHT,  1010,  BT 

ALEXANDER     HAMILTON     INSTITUTE 

COFTSieHT,  1911,  BT 

ALEXANDER     HAllILTON     INSTITUTE 

COPTBieHT,   1912,  BT 

ALEXANDER    HAMILTON     INSTITUTE 

COPTUGHT,  1918,  BT 

ALEXANDER     HAMILTON     INSTITUTE 

COPTBIOHT,  1914,  BT 

ALEXANDER     HAMILTON     INSTITUTE 


«■ 

'V 


X, 


TABLE  OF  CONTENTS 


CHAPTER  I 


r^  PRELIMINARY  TOPICS 


'-<         .    SECTION  FAGB 

1.  Importance  of  the  Subject 1 

2.  Definition  of  Law % 

8.     Classification  of  Law 2 

4.  Municipal  Law 2 

5.  International  Law 2 

6.  Public  Law 8 

^,             7.     Private  Law 8 

8.     Sources  of  Law 8 

9«     Federal  Constitution 8 

10.  Federal  Statutes 8 

11.  Federal  Treaties 4 

12.  State  Constitutions 4 

18.     State  Stotutes 5 

14.  Common  Law 5 

15.  Law  Merchant 5 

16.  American  Common  Law 5 

!?•     Repositories  of  the  Law 6 

18.  Definition  of  "Court"  and  "Judge"     .  ^'.      .      .      .      .6 

19-     Inherent  Powers  of  Courts 6 

20.  Terms   of  Court 8 

21.  Jurisdiction  of  Courts 8 

22.  Classification  of  Courts      .  * 8 

28.  Courts  of  Record  and  Courts  not  of  Record  ....  9 

24.  Courts  of  General  Jurisdiction  and  Courts  of  Special 
Jurisdiction 9 

25.  Courts  of  Law  and  Courts  of  Equity 10 

26.  Civil  Courts  and  Criminal  Courts 11 

Vt.    Trial  Courts  and  Appellate  Courts 11 


83397 


vi  COMMERCIAL  LAW 

SECTION  PACK 

28.     Ju8tice-of-the-Peace^    Probate,  Admiralty    and    Circuit 

Courts 12 

29*     Provisional  Courts  and  Courts-Martial 12 

80.     United  States  Courts 18 

31.  United  States  Supreme  Court 14 

32.  Circuit  Courts  of  Appeals 14 

8S,     Interstate  Commerce  Commission 14 

34.     District  Courts 15 

85.     Commerce  Court 15 

S6.     Court  of  Claims 16 

37-     Court  of  Customs  Appeals 17 

38.     Court  of  Private  Land  Claims 17 

39*     Utaited   States   Senate 17 

40.  Commissioners'  Courts 17 

41.  Court  Proceedings 17 

42.  Obligations  in  General 18 

43.  Property   Rights 20 

PART  I:     CONTRACTS  IN  GENERAL 

CHAPTER  II 
NATURE  AND  CLASSIFICATION  OF  CONTRACTS 

44.  Definition  and  General  Features 22 

45.  Agreement  in  General 22 

46.  Purposes  of  Agreement 23 

47*     Classification  of  Contracts 24 

48.     Executed  and  Executory  Contracts 24 

49^     Formal  and  Informal  Contracts 24 

50.  Valid,  Voidable  and  Void  Contracts 25 

51.  Express  and  Implied  Contracts 25 

52.  Simple  Contracts,  Contracts  Under  Seal  and  Contracts 

of  Record 25 

53.  Merger  of  Contracts 26 

CHAPTER  III 

FORMATION  OF  CONTRACTS:    COMPETENCY  OF 

PARTIES 

54.  Requisites  of  a  Contract 28 

55.  Competent  Parties 28 


CONTENTS  vii 

PAOI 

56.  Infants 28 

57.  An  Infant's  Liability  for  Necessaries 29 

58.  Legal  Obligations  of  Infants 30 

59.  Disaffirmance  by  an  Infant     .            81 

60.  Return  of  Consideration  by  an  Infant 81 

61.  Who  May  Disaffirm  an  Infant's  Contracts   ....  82 

62.  Ratification  by  an  Infant 82 

63.  Insane  Persons S5 

64.  Insane  Delusions S5 

65.  Good  Faith  of  the  Other  Party 35 

66.  Insane  Person  Under  Guardianship 86 

67.  Quasi-Contracts  by  the  Insane 36 

68.  Contracts  for  Necessaries  by  the  Insane 36 

69'  Nature  of  the  Insanity 87 

70.  Disaffirmance  by  the  Insane 87 

71-  Return  of  Consideration  by  the  Insane 88 

72.  Ratification  by  the  Insane 88 

78.  Burden   of   Proof 38 

74.  Drunken    Persons 39 

75.  A  Drunken  Person's  Liability  for  Necessaries   ...  40 

76.  Quasi-Contracts  by  a  Drunken  Person 40 

77*  Drunken  Person  Under  Guardianship 40 

78.  Good  Faith  of  Third  Party 40 

79*  Disaffirmance  and  Ratification  by  Drunkards      ...  40 

80.  Aliens 41 

81.  Married  Women 42 

82.  Corporations 43 


CHAPTER  IV 

FORMATION  OF  CONTRACTS:    THE  CONTRACT 

ITSELF 

88.     Offer  and  Acceptance 44 

84.  Offer  and  Acceptance  by  Mail  or  Telegraph    ...  44 

85.  Offer  to  the  Public 45 

86.  Revocation  of  Offer 45 

87.  Consideration 4g 

88.  What  May  be  a  Sufficient  Consideration 47 

89.  The  Statute  of  Frauds 49 


viu  COMMERCIAL  LAW 

8JBCTX0N  FAGS 

90.  Contracts  Necessarily  in  Writing 49 

91.  What  May  Constitute  the  "Writing" 50 

92.  Contracts  Regarding  Personal  Property:  Under  the  Stat- 

ute        51 


CHAPTER  V 

FORMATION  OF  CONTRACTS:    VOID  AND  VOIDABLE 

CONTRACTS 

98.     Legality  of  Object 54 

94.  Wagering  Contracts 55 

95.  Board  of  Trade  Contracts 55 

96.  Usurious  Contracts 55 

97.  Contracts  in  Restraint  of  Trade '56 

98.  Unlawful  Combinations •      .  56 

99*     Contracts  Made  on  Sunday 58 

100.  Contracts  in  Derogation  of  Marriage 59 

101.  Contracts  of  an  Immoral  Nature 60 

102.  Contracts  in  Fraud  of  Third  Parties 60 

103.  Contracts  Against  Liability  for  Negligence  ....  60 

104.  Effect  of  Illegality .  6l 

105.  Reality  of  Consent 64 

106.  Mistake 64 

107.  Misrepresentation  and  Fraud 65 

108.  Undue  Influence 67 

109.  Duress 67 


CHAPTER  VI 
OPERATION  AND  INTERPRETATION  OF  CONTRACTS 

110.  Rights  and  Liabilities  of  Third  Parties 70 

111.  Contracts  Made  for  the  Benefit  of  a  Third  Party  .  71 

112.  Interpretation  of  Contracts:  Rules  of  Evidence  ...  73 
lis.     Rules  of  Construction 73 

114.  Surrounding  Circumstances  Given  Consideration      .  74 

115.  Matters  Implied  by  Law 75 

116.  Time  of  the  Essence  of  the  Contract 75 

117.  Liquidated  Damages^  or  a  Penalty? 75 

118.  Joint  and  Several  Contracts 76 


CONTENTS  IX 

CHAPTER  VII 
ASSIGNMENT  AND  DISCHARGE  OP  CONTRACTS 

■ICTIOM  PACK 

119*  Definition  of  Assignment •      .      •  78 

120.  Competent  Parties  to  an  Assignment  .      .      .      .      .      .  78 

121.  What  May  be  Assigned 78 

122.  Assignment  of  Liabilities 79 

125.  Assignment  by  Married  Women 80 

124.  Assignment  of  Bonds^  Mortgages^  etc 81 

125.  Modes  of  Discharging  a  Contract 82 

126.  Discharge  by  Agreement 82 

127*  Substituted  Agreements:  Novation 88 

128.  Discharge  by  Performance 85 

129-  Sufficiency  of  the  Performance 85 

180.  Satisfaction  of  the  Other  Party 86 

181.  Time  of  Performance 86 

182.  Payment:   Accord   and   Satisfaction 86 

188.  Composition  with  Creditors 88 

184.  Application  of  Payments 88 

185.  Tender 89 

CHAPTER  VIII 
DISCHARGE  OF  CONTRACTS  (Continued) 

186.  Discharge  by  Breach 91 

187-  Breach  by  Failure  of  Performance 91 

188.  Independent  Promises 92 

189*  Conditional  Promises QS 

140.  Breach  of  a  Subsidiary  Promise 94 

141.  Breach  by  Renunciation 95 

CHAPTER  IX 
DISCHARGE  OF  CONTRACTS  (Continued) 

142.  Discharge  by  Impossibility  of  Performance  .      .      .      .100 
148.     Exceptions  to  the  Rule 101 

144.  Destruction  of  the  Subject-matter 102 

145.  Legal   Impossibility 108 

146.  Incapacity  for  Personal  Services 104 

147.  Contractor's  Liability  Under  Conditions  of  Danger  .      .104 


X  COMMERCIAL  LAW 

SECTIOK  PAGB 

148.  Performance  Prevented  by  the  Promisee 106 

149.  Discharge  by  Operation  of  Law 107 

150.  Merger 107 

151.  Alteration  of  a  Written  Instrument 108 

152.  Insolvency:  Proceedings  in  Bankruptcy 109 

158.     The  National  Bankruptcy  Law 110 

154.  Bankruptcy  and  Insolvency Ill 

155.  Who  Entitled  to  Benefits  of  Act Ill 

156.  Claims  Provable  Against  a  Bankrupt 112 

157.  Property  which  is  Exempt 112 

158.  Effect  of  Adjudging  a  Debtor  a  Bankrupt  .  .112 

159.  Remedies  for  Breach  of  Contract 118 

160.  Damages  Recoverable  for  Breach 118 

PART  II:     SPECIAL  FORMS  OF  CONTRACT 

CHAPTER  X 
SALES:    THE  CONTRACT 

161.  Definition 115 

162.  Distinguishing  Features 115 

l68.     Parties  to  the  Contract  of  Sale 116 

164.  Subject-matter  of  the  Sale 116 

165.  Statutes  of  Frauds 118 

166.  Sales  of  Goods  to  be  Manufactured 119 

167.  Satisfaction  of  the  Statute 119 

168.  When  Title  Passes 125 

169.  Intention  of  the  Parties  Governs .125 

170.  Sale  Subject  to  Conditions 126 

171.  Sales  at  a  Distance  and  C.  O.  D.  Sales,  etc 127 

172.  When  the  Seller  Retains  Possession 128 

178.     Goods  to  be  Manufactured 128 

174.  Sales  by  Sample 128 

CHAPTER  XI 
SALES:    PERFORMANCE  OF  THE  CONTRACT 

175.  Delivery  of  the  Goods 182 

176.  Place  of  Delivery 182 

177.  Delivery  to  a  Carrier 188 


CONTENTS  xi 

I 

SECTION  'AG» 

178.     Time  of  Delivery *      .      .    184 

179-     Quantity  Specified  Must  be  Delivered 135 

180.  Quality  Specified  Must  be  Delivered 186 

181.  Symbolic  or  Constructive  Delivery 136 

182.  Warranties.     Definition   and   Classification    .      .      .      .137 

183.  Implied  Warranty  of  Title 138 

184.  Implied  Warranty  of  Quality 140 

185.  Sale  of  Provisions 144 

186.  Remedies  for  Breach  of  an  Express  Warranty  .  .145 

187.  Remedies  for  Breach  of  an  Implied  Warranty  .  .146 

188.  Rights  of  an  Unpaid  Seller  Against  the  Subject  of  the 

Sale 147 

189*     Vendor's  Right  of  Re-sale  or  Rescission 148 

190.     Actions  by  Unpaid  Vendor  for  Breach  of  Contract  of 

Sale 150 

191*     Measure  of  Damages 151 

192.     Remedies  of  the  Vendee 152 


CHAPTER  XII 
BAILMENTS 

193.  Definitions 154 

194.  Distinctions 155 

195.  Classification   of  Bailments 156 

196.  Extraordinary  Bailments 158 

197.  Contract  of  Bailment .158 

198.  Use  and  Care  of  Bailed  Property 158 

199-  Obligations  of  Bailor  in  a  Bailment  for  His  Sole  Benefit  159 

200.  Obligations  of  Bailee  in  Bailment  for  Sole  Benefit  of 

Bailor 159 

201.  Bailment  for  the  Sole  Benefit  of  the  Bailee  .      .      .      .    I6I 

202.  Termination  of  Bailment  for  Sole  Benefit  of  One  Party  162 

203.  Creation  of  a  Pledge  or  Pawn 163 

204.  Construction  and  Operation  of  Pledge 164 

205.  Termination  of  Pledge  or  Pawn 165 

206.  Hiring  Property  for  Compensation I66 

207*  Caring  for  Chattels^  Repairing  or  Transporting  Them  .    166 

208.  Rights  and  Duties  of  Bailor 166 

209.  Rights  and  Duties  of  Bailee 167 


xii  COMMERCIAL  LAW 

SECTION  'AGE ' 

210.  Termination   of   Bailment   Arising  out  of  the   Hiring, 

Caring  for.  Repairing  or  Transporting  of  Chattels  .    l68 

211.  Warehousemen    and  Wharfingers 169 

212.  Safe-deposit  Companies 170 

213.  Liverymen  and  Agisters 170 

214.  Banks  and  Bankers 171 

215.  What  Constitutes  an  Innkeeper?   . 171 

216.  Who  are  Guests  of  an  Inn?   ........    172 

217-  Rights  and  Duties  of  Innkeepers  and  Guest  .      .      .      .172 

218.  Innkeeper's  Compensation  and  Lien  .      .      .      ',      .      .174 

219*  Termination  of  Relation  of  Innkeeper  and  Guest  .      .174 

CHAPTER  XIII 
COMMON  CARRIERS 

220.  Definition 176 

221.  Liabilities  of  Common  Carrier 177 

222.  Carrier's  Liability  as  an  Insurer 178 

223.  Carrier's  Liability  Under  Special  Contracts  and  Statutes  180 

224.  Termination  of  Carrier's  Liability 181 

225.  Time  of  Delivery 182 

226.  Place  of  Delivery 182 

227.  When  the  Liability  as  Carrier  Ceases 183 

228.  Delivery  in  a  Proper  Manner 183 

229.  Delivery  to  the  Right  Person  . 1 83 

230.  Connecting   Carriers 184 

231.  Excuses  for  Non-delivery 185 

232.  Public  Carriers  of  Passengers  and  Baggage  .  .      .185 

233.  Liability  of  Public  Carriers  to  Passengers   .      .      .      .186 

234.  Regulations  Imposed  by  Carriers 187 

235.  Baggage 188 

236.  Sleeping  Cars ' 189 

237.  Time   Tables 189 

238.  Passenger  Elevators 189 

239.  Telegraph  and  Telephone  Companies 190 

CHAPTER  XIV 
INSURANCE 

240.  Definitions 191 

241.  Kinds  of  Life  Insurance 192 


CONTENTS  xiu 

SECTION  PACK 

£42.  Other  Kinds  of  Insurance '   •      •      .      .193 

243.  Characteristics  of  Insurance  Contracts     .      •      .      .      .194 

S44.  Co-insurance  and  Reinsurance       .      .      .      •      •      .      .19^ 

245.  Subrogation 197 

246.  Insurable  Interest 198 

247-  Assignment  of  Insurance  Contracts 199 

248.  Consummation  of  Insurance  Contract 199 

249-  Avoidance  of  Contract  Through  Misrepresentations   or 

Concealments 200 

250.  Warranties 202 

251.  Waiver  and  Estoppel 202 

252.  Special  Rules  of  Marine  Insurance 204 

258.     Notice  and  Proof  of  Loss  in  Fire  Insurance    .  .  205 

254.     Life  Insurance 205 


CHAPTER  XV 
GUARANTY  AND  SURETYSHIP 

255.  Definitions 207 

256.  Kinds   of   Guaranty 208 

257.  Statute  of  Frauds 209 

258.  Consideration 209 

259.  Assent  of  Parties 210 

260.  Notice  of  Default 211 

261.  Creditor's  Rights 211 

262.  Discharge  of.  the  Guarantor 212 

268.     Co-guarantors  and  Co-sureties 215 

264.     Rights  of  Guarantor  and  Surety 216 


* 


PART  III:     NEGOTIABLE  CONTRACTS 

CHAPTER  XVI 
NEGOTIABLE  INSTRUMENTS  IN  GENERAL 

265.  Definition 217 

266.  Negotiable  Instruments   Law 217 

267*  Kinds  of  Negotiable  Instruments 218 

268.  How  Different  from  Ordinary  Contracts 218 

269-  Classifications  of  Negotiable  Instruments       ....  220 


xiv  COMMERCIAL  LAW 

SECTION  FAGB 

270.  Checks  as  Negotiable  Instruments 22S 

271.  Certification  of  checks 224 

272.  Banks'  Liability  on  Checks 225 


CHAPTER  XVII 
REQUIREMENTS  AS  TO  FORM 

278.     Writing  Signed  by  Drawer  or  Maker 226 

274.  Unconditional  Promise  or  Order 227 

275.  Sum  Certain  in  Money 227 

276.  Time  of  Payment 228 

277.  To  Whom  Payable 229 

278.  Certeinty  of   Drawee 229 

279-     Other  Provisions   Sometimes   Included   Without  Affect- 
ing Negotiability 229 

280.  Seal    .      .  * 280 

281.  Blanks 280 


CHAPTER  XVIII 
TRANSFER  AND  NEGOTIATION 

282.  Methods  of  Transfer 282 

288.  Negotiation 282 

284.  Indorsement 288 

285.  Requisites  of  Indorsement 288 

286.  Kinds  of  Indorsement 284 

287.  Transfer  Without  Indorsement 286 

288.  Delivery 287 

289.  Holder  in  Due  Course 287 

290.  Regularity  of  Face  of  Instrument 288 

291.  Maturity 288 

292.  Good  Faith  of  the  Transferee 288 

298.  Notice  of  Defect 289 

294.  Consideration 289 

295.  Title  Derived  From  Holder  in  Due  Course  ....   240 

296.  Rights  of  Holder  in  Due  Course 241 


CONTENTS  XV 
CHAPTER  XIX 

CONTRACT  OF  PARTIES 

8ECTI0M  PAGE 

297-     Maker's    Contract 242 

298.  Acceptor's  Contract 242 

299.  Facts  Which  Acceptor  Does^  and  Facts  Which  He  Does 

not  Admit 248 

SOO,     Kinds   of  Acceptance 243 

301.  Who  May  Accept 243 

302.  Effect  of  Acceptance  and  Refusal  to  Accept    .      .      .  244 

303.  Drawer's  Contract 244 

304.  Indorser's    Contract 244 

305.  Warranties  of  Indorser 244 

306.  Liability  of  Indorsers  Amongst  Themselves  ....  245 

307.  Liability  of  Other  Parties 246 

308.  Damages 247 

CHAPTER  XX 
PRESENTMENT  AND  NOTICE  OF  DISHONOR 

309*     Presentment  for  Acceptance 248 

810.     When,  Where  and  How  Made 248 

311.  Presentment  for  Payment 248 

312.  Time  and  Place  of  Presentment  for  Payment            .      .  249 

313.  Presentment  Waived  and  Dispensed  With      ....  250 

314.  Payment  for  Honor 250 

315.  Notice  of  Dishonor 250 

8 16.  By  Whom  Notice  is  Given 251 

817.  Time  Within  Which  Notice  Must  be  Given  .      .      .      .251 

818.  Place  of  Notice 251 

319.  Sufficiency  of   Notice 252 

320.  Notice  Waived  and  Excused 252 

321.  Protest 252 

CHAPTER  XXI 
DEFENSES 

822.     Definition 254 

S^S.     Personal  Defenses 254 

824.     Fraud  and  Duress 254 


xvi  COMMERCIAL  LAW 

SECTION  PAGB 

325.  Partial  or  Total  Want  or  Failure  of  Consideration  .      .  255 

826.  Illegality       . 255 

827.  Release^  Renunciation  or  Payment 856 

828.  Discharge  of  Persons  Secondarily  Liable       ....  256 

829.  Real  Defenses 257 

880.  Statutes  Declaring  the  Contract  Void 257 

881.  Alteration  or  Cancellation 257 

882.  Forgery 258 

8$S.  Payment  at  or  After  Maturity 258 


PART  IV:    CONDUCT  OF  BUSINESS 
THROUGH  REPRESENTATION 

CHAPTER  XXII 
PRINCIPAL  AND  AGENT 

884.     Definitions  and  Distinctions 259 

8S5.     Who  May  be  Principal.^ 260 

SS6.     When  a  Business  May  be  a  Principal 261 

887*     Delegation  of  Powers  by  Agent 262 

888.  Who  May  be  Agent .^ .262 

889.  Methods  of  Appointment 268 

840.  Agency  by  Express  Agreement 268 

841.  Destruction  of  Powers  of  Agent 265 

842.  Ratification 265 

848.     What  Contracts  May  be  Ratified;  Effect  of  Ratification  267 

844.  Estoppel 268 

845.  Agency  by  Necessity 269 

846.  Scope  of  Agent's  Authority 270 

847.  Principal's  Obligations  to  Agent  in  General    .      .      .  278 

848.  Agent's  Right  to  Compensation 278 

849*     Double  Commissions 275 

850.  Agent's  Right  to  Indemnification 275 

851.  Agent's  Right  to  Reimbursement 275 

852.  Agent's  Liens 275 

858.     Relations  of  Principal  and  Agent  to  Third  Persons  in 

General 276 

854.  Where  the  Principal  Alone  is  Bound 276 

855.  Where  the  Agent  Alone  is  Bound 276 


CONTENTS  xvu 

SXCTION  'AG« 

856.  Where  Both  Principal  and  Agent  are  Bound  ....  £78 

357*  Where  Neither  Agent  nor  Principal  is  Bound   .  .  279 

558.  Third  Person's  Liabilities  to  Agent 279 

859.  Liability  of  Third  Persons  to  Principal 281 

860.  Agent's  Obligations  to  His  Principal 288 

861.  Agent's  Duty  to  Obey 288 

862.  Agent's  Duty  to  be  Prudent 288 

868.  Agent's  Duty  to  Use  Good  Faith 284 

864.  Agent's  Duty  to  Account 284 

S66.  Agent's  Duty  to  Act  in  Person 284 

866.  Special  Forms  of  Agency 285 

867.  Del  Credere  Agents 285 

868.  Gratuitops  Agents 286 

869.  Factors 286 

870.  Auctioneers, 286 

871.  Attorneys  at  Law 287 

872.  The  Termination  of  Agency 287 

CHAPTER  XXIII 
MASTER  AND  SERVANT 

878.     Definition 290 

874.  Independent  Contractor  and  Fellow  Servant  ....   290 

875.  Liabilities  of  Masters  and  Servants  for  Negligent  and 

Willful  Torts  by  Servants 292 

876.  Master's  Non-assignable  Duties^  and  the  Doctrine  of  the 

Assumption  of  Evident  Risks 298 

877.  Liability  of  Master  to  Servant .295 


PART  V:     BUSINESS  ASSOCIATIONS 

CHAPTER  XXIV 
'  PARTNERSHIP  IN  GENERAL 

878.  Definition  and  Nature 296 

879.  Essential  Elements 296 

880.  Agreement  Essential 296 

981.  Effect  of.  Incorporation 297 

882.  A  Lawful  Business 297 


xviii  COMMERCIAL  LAW 

SECTION  PAGE 

383.  Purpose   Pecuniary  Gain 297 

384.  Co-ownership  of  Profits 297 

385.  Differences  Between  a  Partnership  and  a  Corporation  .  297 

386.  Intermediate  Associations 298 

387-  Classification  of  Partnerships 300 

388.  Classification  of  Partners 303 

389*  Commercial  and  Legal  Views  Distinguished  ....  307 

390.  Tests  of  the  Relation 307 

391.  Partnership  Property 308 

392.  Title  to  Firm  Property 309 

393.  Partnership   Realty 309 

394.  Bona  Fide  Purchaser's  Rights 310 

395.  Nature  of  a  Partner's  Interest 310 

396.  Rights  of  Surviving  Partners 310 

397.  Firm  Name .311 

398.  Goodwill 312 

399.  Firm  Capital 312 

400.  Partnership  Actions 313 

401.  Dissolution  of  Firm 314 

402.  By  Act  of  the  Parties 314 

403.  By  Operation  of  Law 315 


CHAPTER  XXV 
RIGHTS,  POWERS  AND  OBLIGATIONS  OF  PARTNERS 

404.  Management  of  Business 316 

405.  Duty  to  Observe  Good  Faith 316 

406.  Duty  to  Exercise  Care  and  Skill 317 

407.  Duty  to  Conform  to  Partnership  Articles    .      .      .      .317 

408.  Partnership  Accounts 317 

409*  Right  to  Contribution  and  Indemnity 317 

410.  Right  to   Compensation •.      .      .      .318 

411.  Right  to  Interest  on  Balances 319 

412.  Private  Benefits:  Carrying  on  a  Separate  Business  .      .319 

413.  Power  of  Majority 319 

414.  Partner's   Lien 320 

415.  Implied  Powers  of  Partners 320 

416.  Incidental    Implied    Powers 321 


CONTENTS  xix 

SECtlON  PAGE 

417.  Liabmty  of  a  Partner  . 822 

418.  Partnership  Liability  by  Estoppel      ......  828 

419.  Partner's  Right  to  Contribution 828 

420.  Statutory  Exemptions 824 

421.  Incoming  and  Out-going  Partners 824 

422.  Notice   Required 824 


CHAPTER  XXVI 
CORPORATIONS 

428.  Nature  of  Corporations  825 

424.  Definitions   and   Classifications 826 

425.  Corporations  De  Jure  and  De  Facto 828 

426.  Formation  of  Corporations 829 

427.  Certificate  of  Incorporation 880 

428.  By-laws 881 

429.  Corporate   Meetings •    .      .   8S3 

480.  Voting  at  Corporate  Meetings 884 

481.  Proxies SS5 

482.  Who  is  Entitled  to  Vote 835 

488.  Transaction  of  Corporate  Business 3S6 

484.  Corporate  Powers 887 

485.  Ultra  Vires  Acts 888 

486.  Capital  Stock 889 

487.  Forms  of  Corporate  Stock 889 

488.  Subscribers  to  Capital  Stock 840 

489.  Rights  and  Powers  of  Stockholders 841 

440.  Stockholder's  Right  to  Inspect  the  Corporate  Books  .      .841 

441.  Payment  for  Capital  Stock 842 

442.  Certificate  of  Shares 848 

448.  Rights  of  Minority  Stockholders 844 

444.  Liabilities   of  Shareholders  to   the  Corporation  and  to 

Creditors 844 

445.  Special  Liabilities  of  Shareholderc 845 

446.  Officers 846 

447.  Powers  of  Officers 846 

448.  Compensation  of  Officers 846 

449.  Duties  of  Officers 3^6 


COMMERCIAL  LAW 

8SCTI0N  Mm 

450.  Vacancies  and  Remoyals •      •      •      •  947 

451.  Liabilities  of  Officers 547 

452.  Dividends 347 


CHAPTER  XXVII 

INTERCORPORATE  RELATIONS  AND  DISSOLUTION  OF 

CORPORATIONS 

45S.     Merger  of  Corporations S60 

454.  Holding   Companies S51 

455.  Special  Purposes  of  Intercorporate  Relations     .      .      .852 

456.  Promoters 358 

457.  Relation  of  Promoter  to  Corporation 353 

458.  Promoter's  Right  to  Compensation 354 

459*     Dissolution  of  Corporation 354 

460.  Corporate   Receivers •      .      •      •  355 

461.  Classification  of  Receivers •      •      .  855 

462.  Appointment  of  a  Receiver •     •      •  356 

463.  Powers  of  Receivers 357 


PART, VI:    PROPERTY 

CHAPTER  XXVIII 
PROPERTY  IN  LAND 

464.  Definitions 358 

465.  Duration  of  Estates  in  Land 359 

466.  Freehold  Estates 359 

467.  Estates  Less  than  Freehold 360 

468.  Estates   Regarded  as  to  the   Number  of  Owners  and 

Their  Connection  with  One  Another 861 

469*     Special  Applications  of  Joint  Tenancy  and  Tenancy  in 

Common 862 

470.  Estates   Classified   with   Reference   to   Their   Qualified 

Nature 863 

471.  Estates  Classified  as  to  the  Time  When  Enjoyment  Be- 

gins      864 

472.  Titles  to  Real  Property 865 

478.     Involuntary  Alienation 867 


CONTENTS  XXI 

474.  Legal  and  Equitoble  Estates S68 

475.  Lands^  Tenements  and  Hereditaments 86S 

476*     Mines  and  Minerals 870 

477.  Water  Rights 871 

478.  Ownership  of  Land  Under  and  Near  Water  .  .871 

479.  Surface  Waters 872 

480.  Special  Questions  Concerning  0¥mership      ....  878 

481.  Vegetable  Products 878 

48£.     Border  Trees 874 

488.     Fixtures 874 

484.  Rights  of  Adjoining  Owners:  Fences  and  Party  Walls  .  876 

485.  Support  of  Land 877 

486.  Easements 877i 


CHAPTER  XXIX 

TRANSFER  OF  OWNERSHIP  OR  POSSESSION  OF 

PROPERTY 

487.  Contract  of  Sale 379 

488.  Conveyances 881 

489.  Mortgages  of  Real  Property 881 

490.  Other  Liens 885 

491.  Landlord  and  Tenant:  Lease 885 

492.  Rights  of  the  Landlord 890 

498.  Rights  of  the  Tenant 891 

494.  Termination  of  Tenancy 891 

495.  Eviction 892 

496.  Forfeiture  and  Surrender 89^ 


CHAPTER  XXX 

TRANSFER  OF  PROPERTY  BY  WILL  OR  ADMIN- 
ISTRATION 

497.  Definitions  and   Classifications •  894 

498.  Who  May  Make  Wills 894 

499.  Execution  of  Wills $95 

500.  Revocation  of  Wills 897 

501.  Making  the  WUl 898 

50S.     Legal  Disqualifications 898 


xxii  COMMERCIAL  LAW 

SZCTION  TAGK 

503.  Accuracy  of   Description 399 

504.  Technical  Requirements 400 

505.  Codicils  and  New  Wills 401 

506.  Intestate   Succession ' 402 

507.  Executors  and  Administrators 403 

508.  Appointment  of  Administrator 403 

509.  Duties  of  Administrators  and  Executors 404 

510.  Preliminary  Duties 405 

511.  Inventory  and  Appraisal 406 

512.  Payments 407 

513.  Account  and  Distribution 407 

514.  Payment  of  Debts 408 

515.  Compensation  of  Administrators  and  Executors  .      .      .  408 


CHAPTER  XXXI 
PERSONAL  PROPERTY 

51 6.  Classifications  and  Definitions 409 

517.  Trade-marks  and  Trade  Names 409 

518.  Goodwill 410 

519.  Names 410 

520.  Patents:  Definition 411 

521.  Obtaining   a   Patent 411 

522.  Transfer  of  Patent 412 

523.  Copyrights 412 

524.  Government  Classification 418 

525.  Estates  in  Personal  Property 413 

526.  Loss   of   Property 414 

527.  Advertisement  by  Finder. 414 

528.  Treasure-trove 415 

529.  Acquisition  by  Occupancy .416 

530.  Property  in  Animals 416 

531.  Title  to  Personal  Property;  Accession  and  Confusion  .   416 

532.  Title  by  Natural  Increase  .      . 41 7 

533.  Title  by  Accession 41 7 

534.  Value  of  Chattels 417 

535.  Title  by  Confusion 4I8 

536.  Transfer  of  Personal  Property  by  Gift 41 9 


COMMERCIAL  LAW 

CHAPTER  I 

PRELIMINARY  TOPICS 

1.  Importance  of  the  subject. — It  is  of  great  im- 
portance that  every  intelligent  person  should  possess  a 
general  knowledge  at  least  of  his  legal  rights  and  ob- 
ligations. So  he  may  reap  the  benefits  accorded  by  the 
law  and  avoid  the  penalties  provided  for  a  breach  of  it. 
In  this  connection  an  eminent  teacher  and  writer  says: 

There  is  no  branch  of  knowledge  so  essential  to  the  proper 
discharge  of  the  various  duties  of  a  citizen.  This  is  especially 
true  with  respect  to  American  citizens,  whose  high  prerogative 
it  is,  by  virtue  of  the  doctrine  of  universal  suffrage,  to  have 
a  direct  and  personal  participation  in  all  public  affairs. 
Surely  that  man  is  not  fit  to  be  the  maker  or  the  guardian  of 
laws,  who  has  never  been  educated  in  their  first  principles. 
But  apart  from  public  and  patriotic  considerations,  self-inter- 
est should  induce  every  man  to  understand  his  own  rights  and 
obligations.  This  proposition  is  almost  too  clear  to  need  en- 
forcement. As  the  subjects  of  law,  certainly,  if  not  as  the 
makers^  all  ought  to  know  enough  to  avoid  its  penalties  and 
reap  its  benefits.  Unquestionably,  on  the  score  of  practical 
utility,  no  kind  of  knowledge  can  stand  higher,  for  it  comes 
into  immediate  application  almost  every  hour  we  live.  And 
yet  how  little  provision  has  hitherto  been  made  in  our  semi- 
naries of  learning  for  this  so  important  department  of  instruc- 
tion.^ 

1  Walker's  American  Law,  p.  9. 

xn— 1  1 
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Especially  to  the  business  man  a  practical  knowledge 
of  commercial  law  is  of  the  utmost  importance.  Such 
a  knowledge  enables  him,  not  only  to  avoid  mistakes 
and  consequent  loss,  but  also  to  take  advantage  of  op- 
portunities to  reap  profits  which  without  such  knowl- 
edge would  be  overlooked.  Every  business  man,  there- 
fore, should  possess  a  general  knowledge  of  the  funda- 
mental principles  underlying  the  law  of  contracts  in  gen- 
eral, negotiable  instruments,  agency,  partnerships,  cor- 
porations, bailments  and  carriers,  guaranty  and  surety- 
ship, credits  and  loans,  bankruptcy,  insurance^  sales, 
mortgages,  leases,  etc. 

2.  Definition  of  law. — ^The  term  law,  in  its  technical 
sense,  means  a  rule,  or  body  of  rules,  of  human  conduct 
prescribed  and  enforcible  by  public  authority.  This 
definition  does  not  include  what  is  known  as  the  moral 
law,  the  divine  law  or  the  law  of  nature. 

8.  Classification  of  law. — Technical  law  is  usually 
divided  into  two  classes:  (1)  municipal  law;  (2)  inter^ 
national  law.  It  is  also  divided  into  the  following  two 
classes:  (1)  public  law;  (2)  private  law. 

4.  Municipal  law. — Municipal  law  comprises  the  body 
of  rules  of  human  conduct  prescribed  and  enforcible  by 
the  supreme  power  of  a  particular  state  or  nation.  This 
supreme  power,  however,  may  delegate  authority  to 
enact  and  enforce  local  laws.  Thus,  it  may  delegate  to 
cities  within  its  territorial  jurisdiction  authority  to  enact 
and  enforce  ordinances,  and  such  ordinances  constitute 
part  of  the  municipal  law. 

5.  International  law. — ^International  law  consists  of 
that  body  of  rules  of  human  conduct  prescribed  by 
nations  by  common  consent,  the  purpose  of  which  is 
to  regulate  intercourse  with  one  another.  It  is  also 
called  the  law  of  nations. 
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It  has  been  urged  that  international  law  is  not,  tech- 
nically speaking,  law  at  all,  because  it  is  not  enforcible 
except  by  an  appeal  to  arms.  It  is  to  be  observed,  how- 
ever, that  it  constitutes  part  of  the  English  conunon 
law,  and  that  our  courts,  both  state  and  federal,  take 
cognizance  of  it  in  cases  where  such  recognition  is  neces- 
sary, 

6.  Public  Tmo. — ^Public  law,  as  distinguished  from 
private  law,  relates  to  matters  which  especially  concern 
the  state  or  nation,  rather  than  individuals.  It  includes 
the  law  of  nations,  the  law  of  crimes,  constitutional  and 
administrative  law. 

7.  Private  law. — ^Private  law  relates  to  matters  which 
especially  concern  individuals.  It  includes  the  law  of 
contracts,  torts,  pleadings  and  evidence. 

8.  Sources  of  law. — The  sources  of  law  in  the  United 
States  are  as  follows: 

1.  Federal  Constitution. 

2.  Federal  statutes. 

8.  Federal  treaties. 

4.  State  constitutions. 

5.  State  statues. 

6.  The  common  law. 

9.  Federal  Constitution. — The  United  States  Con- 
stitution expressly  declares  that  it,  together  with  the 
laws  of  the  United  States  made  in  pursuance  thereof 
and  the  treaties  made  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land.  Unlike 
state  constitutions,  it  consists  for  the  most  part  of  a 
grant  of  power  rather  than  of  a  restriction  of  power. 

10.  Federal  statutes. — Federal  statutes  are  laws 
passed  by  Congress  in  pursuance  of  powers  granted  by 
the  people  of  the  original  states  to  that  body  and  enu- 
merated in  the  United  States  Constitution.     Congress, 
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it  is  to  be  observed,  has  no  authority  except  tiiat  given 
it,  either  expressly  or  impliedly,  in  this  document.  It 
follows,  therefore,  that  any  federal  statute  which  is  not 
within  some  power  there  granted  is  unconstitutional 
and  void. 

11.  Federal  treaties. — Treaties  are  agreements  en- 
tered into  by  independent  nations.  An  agreement  be- 
tween a  nation  and  private  individuals  is  not  a  treaty. 
There  are  various  kinds  of  treaties,  such  as  treaties  of 
alliance,  treaties  of  peace,  treaties  of  guaranty,  etc. 

The  Federal  Constitution  provides  that  the  president 
of  the  United  States  shall  have  power,  by  and  with  the 
advice  and  consent  of  the  senate,  to  make  treaties,  pro- 
vided two-thirds  of  the  senators  present  concur."  In 
view  of  the  fact  that  in  the  negotiation  of  treaties  readi- 
ness of  action  and  singleness  of  purpose  are  often  in 
the  highest  degree  desirable,  this  provision  is  a  wise  one. 

In  negotiating  a  treaty,  the  secretary  of  state,  under 
the  direction  of  the  president,  confers  with  the  repre- 
sentatives of  the  foreign  power.  The  conclusions 
reached  are  then  submitted  to  the  senate  for  ratification. 
If  ratified  by  that  body,  they  become  part  of  the  law 
of  the  land,  and  if  in  conflict  with  prior  statute  or 
treaty  provisions,  the  latter  are  thereby  repealed. 

An  example  of  one  of  the  most  important  of  the 
treaties  of  the  United  States  is  the  Treaty  of  Washing- 
ton made  with  Great  Britain  in  1871.  It  settled  dis- 
putes growing  out  of  the  Civil  War  of  1861-65,  the 
Canadian  fisheries  and  other  matters. 

12.  State  constitutions. — ^A  state  constitution  em- 
bodies the  organic  or  fundamental  law  of  the  particular 
state  and  constitutes  the  framework  of  the  state  govern- 
ment. As  heretofore  stated,  it  is  restrictive  in  its  nature, 
tying  the  hands,  as  it  were,  of  the  state  legislature.     It 
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must  not  conflict  with  the  Federal  Constitution,  or  with 
a  federal  statute,  or  a  treaty  of  the  United  States. 

18.  State  statutes. — State  statutes  are  laws  enacted 
by  the  legislature  of  a  state.  Some  are  merely  declara- 
tory of  pre-existing  laws  and  enacted  for  the  purpose 
of  removing  doubt  as  to  their  existence  or  scope ;  others 
create  new  rules  of  human  conduct;  while  still  others 
repeal,  either  in  whole  or  in  part,  pre-existing  laws. 
They  must  not  conflict  with  the  Federal  Constitution,  a 
federal  statute  or  treaty,  or  the  state  constitution. 

14.  Common  law. — ^The  English  or  old  common  law 
consists  of  usages,  principles  and  rules  applicable  to 
the  government  and  individuals,  which  relate  to  matters 
of  liberty,  security  and  property,  and  which  do  not  rest 
for  their  authority  upon  any  constitution,  treaty  or 
statute,  but  which  are  founded  upon  custom.  Like  the 
[British  Constitution,  this  source  of  law  is  unwritten. 
Its  scope  is  not  fixed,  but  as  new  conditions  arise  it  de- 
velops new  principles  of  analogy. 

Originally,  it  was  enforcible  only  by  public  opinion 
or  private  vengeance,  but  in  the  course  of  time  its  prin- 
ciples came  to  be  recognized  by  the  judges  and  enforced 
by  them  as  positive  law. 

15.  Law  merchant^ — ^What  is  known  as  the  law  mer- 
chant now  forms  part  of  the  old  common  law.  It  con- 
sists of  general  usages  which  obtain  among  merchants. 
It  had  its  origin  on  the  continent  and  through  com- 
mercial intercourse  came  to  be  recognized  by  English 
merchants  and  later  by  the  English  courts.^ 

16.  American  common  law. — The  American  common 
law  is  founded  upon  the  old  common  law.     The  early 

iThe  English  Bill  of  Exchange  Act  as  well  as  our  various  negotiable 
instrument  laws  are  codiftcations  of  the  common  law  adoptions  of  the  usages 
ot  the  early  traders. 
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English  colonists  brought  it  with  them  to  this  country 
and  it  was  carried  westward  as  the  scope  of  civilization 
broadened  until  it  came  to  be  recognized  in  the  whole  of 
the  United  States  except  in  Louisiana.  As  this  state 
was  settled  by  the  French,  the  basis  of  its  system  of 
laws  is  the  Roman  or  Civil  Law. 

17.  Repositories  of  the  law. — ^Laws,  as  Blackstone 
says,  should  not  be  "confined  in  the  heart  of  the  legis- 
lator." Caligula  we  are  told  "wrote  his  laws  in  a  very 
small  character,  and  hung  them  upon  high  pillars,  the 
more  effectually  to  ensnare  the  people."  The  lawyer's 
most  important  task  is  to  know  where  to  find  the  law. 
It  is  contained  in  many  books,  which  through  private 
enterprise  are  being  indexed  and  digested  so  as  to  make 
the  law  they  contain  more  easily  accessible.  The  table 
on  page  7  is  an  expansion  of  a  similar  summary  pre- 
pared by  Professor  Eugene  Wambaugh,  for  his  essay 
on  "How  to  Use  Decision  and  Statutes,"  printed  in  an 
excellent  book  entitled  "Brief  Making."  ^ 

18.  Definition  of  "Court"  and  ''Judge!' — ^A  court  is 
a  tribunal  whose  functions  consist  in  the  public  adminis- 
tration of  justice  at  a  time  and  place  prescribed  by  law. 

The  terms  "court"  and  "judge"  are  frequently  used 
interchangeably.  They  are  not  in  the  strict  sense,  sy- 
non3mfious  terms.  A  court,  like  a  corporation,  is  an  arti- 
ficial, incorporeal  being,  and  it  is  owing  to  this  fact  that 
in  speaking  of  a  court  we  use  the  neuter  pronoun,  "it." 
The  existence  of  a  court,  however,  depends  upon  the 
presence  of  judges. 

19.  Inherent  powers  of  courts. — A  court  has  in- 
herent power  to  do  anything  which  is  reasonably  neces- 
sary to  the  proper  administration  of  justice  within  the 

1  The  table  as  given  has  frequently  appeared  in  publications  of  the  West 
Publishing  Company  of  St.  Paul,  Minn. 
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8  COMMERCIAL  LAW 

scope  of  its  jurisdiction,  and  a  court  also  has  the  right 
to  prevent  abuse  of  its  process.  This  inherent  power 
includes  authority  to  establish  rules  of  court,  not  incon- 
sistent with  the  law,  for  the  proper  and  efficient  transac- 
tion of  judicial  business. 

20.  Terms  of  court — Terms  of  court  are  definite  and 
fixed  periods  prescribed  by  law.  In  effect  they  may  be 
extended  by  adjourning  court  to  a  date  subsequent  to 
the  end  of  the  term.  Furthermore,  a  court  regularly 
convened  continues  open  until  adjourned  in  fact. 

Since  terms  of  court,  whether  regular  or  special,  are 
fixed  by  law,  both  suitors  and  courts  are  charged  with 
knowledge  of  their  dates. 

21.  Jurisdiction  of  courts. — ^A  court,  in  the  exercise 
of  its  judicial  functions,  must  have  jurisdiction  both  of 
the  subject-matter  and  of  the  person.  It  may  by  con- 
sent of  the  parties  acquire  jurisdiction  of  the  latter,  but 
not  of  the  former. 

When  two  or  more  courts  have  concurrent  jurisdic- 
tion over  the  same  subject-matter,  the  court  which  gets 
priority  in  the  commencement  of  the  case  has  the  right 
to  retain  control  of  the  action.  This  rule  ^oes  not 
apply,  however,  when  the  court  is  incapable  of  granting 
the  relief  to  which  the  party  is  entitled. 

22.  Classification  of  courts. — Courts  are  classified  in 
various  ways.  Thus,  we  have  courts  of  record  and 
courts  not  of  record;  courts  of  general  jurisdiction  and 
courts  of  special  jurisdiction;  courts  of  law  and  courts 
of  equity;  civil  courts  and  criminal  courts;  trial  courts 
and  appellate  courts,  the  latter  of  which  include  supe- 
rior and  supreme  courts;  justice  of  the  peace  courts, 
probate  courts,  admiralty  courts  and  circuit  courts ;  pro- 
visional courts  and  courts-martial.     In  the  sections  next 
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following  these  various  classes  of  courts  are  briefly  dis- 
cussed. 

28.  Courts  of  record  and  courts  not  of  record. — 
Courts  of  record  are  courts  which  by  law  are  authorized 
and  requured  to  enroll  or  record  their  judicial  proceed- 
ings for  future  use  as  a  perpetual  memorial  and  tes^fi- 
mony.^  Their  records  may  not  be  questioned  except  by 
a  higher  court. 

A  court  not  of  record  is  one  of  limited  jurisdiction 
and  of  inferior  dignity  whose  proceedings  are  not  re- 
corded. 

24.  Courts  of  general  jurisdiction  and  courts  of 
special  jurisdiction. — Courts  of  general  jurisdiction 
comprise  those  courts  which  have  jurisdiction  over 
causes  various  in  their  nature.  Their  records  import 
absolute  verity  and  are  not  subject  to  investigation  ex- 
cept by  a  higher  court.  Moreover,  their  jurisdiction  is 
always  presumed. 

Courts  of  special  jurisdiction,  on  the  other  hand,  are 
courts  whose  jurisdiction  is  limited  to  certain  specified 
matters.  They  must  proceed  according  to  the  mode 
prescribed  by  the  statutes  by  which  they  are  created  or 
their  acts  are  nullities.  Since  their  jurisdiction  is  not 
presumed,  all  jurisdictional  facts  must  appear  upon  the 
face  of  their  proceedings. 

Courts  of  special  or  limited  jurisdiction  are  not  neces- 
sarily courts  of  inferior  jurisdiction.  Thus,  the  federal 
courts  are  courts  of  limited  but  not  of  inferior  jurisdic- 
tion. 

Whether  a  particular  court  is  of  inferior  jurisdiction 
or  not  depends  upon  the  nature  of  its  jurisdiction  and 

lA  oonrt  of  record  has  a  seal,  the  authority  to  fine  and  imprison  and 
especially  to  issue  a  subpoena,  adminJ>if^«^r  an  oath  and  devise  new  process. 
Code  Civil  Proc,  N.  Y.,  sec  7. 
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not  upon  the  territorial  limits  within  which  it  may  he  ex- 
ercised. 

25.  Courts  of  law  and  courts  of  equity. — Courts  of 
law  are  organized  tribunals  for  the  trial  of  causes  and 
the  hearing  of  appeals  according  to  the  principles  of 
the  common  law.  The  remedy  open  to  such  courts  is 
limited,  in  civil  cases,  to  that  of  damages.  They  are 
powerless  to  grant  an  injunction  or  a  divorce,  appoint 
a  receiver,  reform  a  document  or  decree  the  specific  per- 
formance of  a  contract. 

In  trial  courts  of  law,  questions  of  fact  are  usually 
determined  by  juries,  but  in  the  appellate  courts  all 
questions  are  determined  by  the  judges. 

American  courts  of  equity  are  founded  upon  the 
English  High  Court  of  Chancery.  This  court  grew 
up  on  account  of  the  harshness  and  rigidity  of  the 
courts  of  common  law.  Petitions,  concerning  matters 
of  grace  and  conscience,  were  made  to  the  king,  who 
in  turn  referred  them  to  the  lord  chancellor. 

Equity  courts  grant  relief,  theoretically  at  least,  only 
in  cases  where  suitors  are  imable  to  obtain  a  full  and 
adequate  remedy  at  law.  Their  jurisdiction,  however, 
is  not  divested  by  the  enlargement  of  common  law  rem- 
edies by  statute.  They  have  no  jurisdiction  over  crimes 
except  that  expressly  conferred  upon  them  by  statute. 
In  this  respect  they  resemble  the  federal  courts.  They 
have  no  authority,  excluding  that  given  by  statute,  to 
prevent  crimes,  or  to  interfere  with  their  prosecution, 
pardon  or  punishment.  In  some  states  authority  is 
conferred  upon  them  to  enforce  criminal  laws  prohibit- 
ing the  liquor  trafiic,  by  abating  as  nuisances  the  places 
where  the  liquor  is  sold.  Unlike  courts  of  law,  they  do 
not,  as  a  rule,  grant  damages,  although  in  some  cases 
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they  do  so  incidentally.  They  have  power  to  grant  in- 
junctions, appoint  receivers,  enforce  specifically  the 
performance  of  contracts,  foreclose  mortgages,  grant 
divorces,  etc. 

In  most  of  the  states  the  same  judge  sits  as  a  court 
of  equity  and  also  as  a  court  of  law.  In  a  few  states 
the  practice  is  similar  to  that  of  New  Jersey,  where  the 
equity  courts  have  separate  and  distinct  judges. 

26.  Cixnl  courts  and  criminal  courts. — Civil  courts 
are  organized  tribunals  whose  function  is  to  redress 
private  Mnrongs,  such  as  torts,  breaches  of  contract,  etc. 

Criminal  courts,  on  the  other  hand,  are  organized 
tribunals  for  the  redress  of  public  wrongs,  or  crimes, 
such  as  murder,  robbery,  burglary,  etc. 

The  distinction  between  private  and  public  wrongs 
is  this,  the  former  are  infringements  of  dvil  rights 
which  belong  to  individuals  as  such,  whereas,  the  latter 
are  violations  of  public  rights  and  duties  due  to  the 
whole  community  in  its  social  aggregate  capacity.  It 
is  to  be  observed,  however,  that  the  same  act  may  con- 
stitute both  a  private  and  a  public  wrong,  as,  for  ex- 
ample, an  assault  and  battery. 

27.  Trial  courts  and  appellate  courts. — Trial  courts 
are  tribunals  in  which  causes  are  tried  at  first  hand. 
They  include  courts  of  general  jurisdiction  and  courts 
of  special  or  limited  jurisdiction.  Thus,  county  courts, 
city  courts,  circuit  courts,  justice  of  the  peace  courts 
and  courts  for  the  administration  of  the  estates  of 
deceased  persons,  are  all  trial  courts. 

Appellate  courts  are  those  to  which  appeals  are 
taken  from  trial  courts,  either  by  appeal  or  writ  of 
error.  They  are  not  courts  of  origmal  jurisdiction. 
In  most  states  and  in  the  federal  system  the  highest 
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appellate  court  is  called  the  supreme  court.  In  Ken- 
tucky, Maryland  and  New  York,  it  is  called  the  court 
of  appeals. 

Superior  courts  are  courts  of  intermediate  jurisdic- 
tion between  the  lower  and  the  supreme  courts. 

28.  Justice-of'the-peace,  probate,  admiralty  and  cir- 
cuit courts. — ^Justice-of-the-peace  courts  are  inferior 
courts  of  very  limited  jurisdiction.  They  must  pro- 
ceed strictly  according  to  statutory  provisions  or  their 
acts  are  void. 

Probate  courts  are  those  created  for  the  administra- 
tion of  the  estates  of  deceased  persons.  They  are  some- 
times called  the  surrogate's  court,  the  orphans'  court, 
etc. 

Admiralty  courts  administer  what  is  known  as  the 
law  of  the  sea.  Their  function  is  to  settle  disputes 
which  concern  vessels,  cargoes  and  crews  upon  navigable 
waters.  In  this  country  there  is  no  separate  court,  but 
the  United  States  district  courts  possess  admiralty 
jurisdiction;  state  courts  do  not.  In  admiralty  causes 
the  judge  exercises  the  functions  of  both  court  and 
jury.  In  other  words,  he  decides  both  questions  of 
law  and  questions  of  fact. 

State  circuit  courts  are  trial  courts  of  general  juris- 
diction. The  territorial  jurisdiction  of  each  usually  in- 
cludes several  counties. 

29.  Provisional  courts  and  courts-martial. — Pro- 
visional courts  are  tribunals  which  are  established  tem- 
porarily in  conquered  coimtries  by  military  authority. 
They  are  courts  of  record,  and  are  vested  with  all  neces- 
sary power  for  the  proper  administration  of  justice  un- 
der the  constitution  and  laws  of  the  victorious  nation. 
Thus,  the  President  of  the  United  States,  during  the 
Civil  War,  was  authorized  under  the  Constitution  to  es- 
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tablish  provisional  courts  over  insurgent  territory  which 
had  passed  into  the  control  of  the  federal  troops. 

Courts-martial  are  tribunals  which  are  organized  for 
the  trial  of  soldiers  or  sailors  charged  with  the  commis- 
sion of  military  or  naval  offenses.  They  are  temporary 
tribunals  of  special  jurisdiction,  created  for  special  pur- 
poses and  dissolved  when  the  objects  of  their  creation 
are  accomplished.  Strictly  speaking  they  do  not  con- 
stitute a  part  of  the  federal  judicial  system  within  the 
meaning  of  the  United  States  Constitution  and  hence 
are  not  included  in  the  judicial  department  of  the  gov- 
ernment. Congress,  however,  has  implied  power  to  en- 
act laws  for  the  administration  of  military  and  naval 
justice  through  this  agency  of  these  military  tribunals 
recognized  by  all  civilized  nations. 

30.  United  States  courts. — The  United  States  courts 
comprise  the  judicial  tribunals  organized  under  the 
authority  of  the  Constitution  and  the  federal  statutes. 
Their  judges  are  not  elected  by  the  people,  but  ap- 
pointed by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  The  following  classes  are  in- 
cluded : 

(1)  Supreme  Court. 

(2)  Circuit  Courts  of  Appeals. 
(8)   District  Courts. 

(4)  Court  of  Claims. 

(5)  Court  of  Customs  Appeals. 

(6)  Courts  of  the  District  of  Columbia  and 

of  the  territories. 

(7)  Interstate  Commerce  Commission. 

In  addition  to  the  foregoing  classes  may  be  mentioned 
the  Court  of  Private  Land  Claims,  the  United  States 
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Senate  and  what  are  sometimes  called  commissioners' 
com1;s. 

81.  United  States  Supreme  Court. — The  Supreme 
Court  of  the  United  States  is  the  only  court  expressly 
provided  for  by  the  United  States  Constitution.  It  was 
organized  by  the  Judiciary  Act  of  1789.  At  present  it 
consists  of  nine  justices.  It  has  original  jurisdiction 
in  all  actions  affecting  ambassadors,  other  public  min- 
isters and  consuls,  and  also  in  those  cases  where  a  state 
is  a  party.  Its  jurisdiction,  however,  is  appellate,  in 
the  exercise  of  which  cases  are  brought  before  it  both 
from  the  lower  federal  courts  and  from  the  highest  state 
tribunals. 

32.  Circuit  courts  of  appeals. — The  judicial  dis- 
tricts of  the  United  States  are  grouped  into  nine  judi- 
cial circuits,  each  of  which  has  a  circuit  court  of  appeals 
in  addition  to  a  circuit  court.  The  circuit  courts  of 
appeals  were  created  by  Congress  in  1891.  They  are 
courts  of  record,  of  appellate  jurisdiction  only.  Each 
constitutes  the  intermediate  appellate  court  in  a  circuit 
between  the  district  courts  and  the  Supreme  Court. 
Each  consists  of  three  judges,  one  of  whom  is  also  a 
justice  of  the  Supreme  Court.  District  judges,  how- 
ever, within  a  circuit,  are  competent  to  sit  as  judges 
of  the  circuit  court  of  appeals  of  that  circuit,  except 
that  no  judge  who  has  heard  or  tried  a  cause  in  a  dis- 
trict or  circuit  court  is  qualified  to  sit  on  the  hearing 
of  the  same  case  in  the  circuit  court  of  appeals. 

88.  Interstate  Commerce  Commission. — In  1887 
Congress  passed  the  Interstate  Commerce  Act  creating 
a  commission  of  five  members  (now  seven)  to  control 
interstate  carriers.  The  powers  of  this  commission  have 
been  augmented  from  time  to  time,  until  at  present  it 
has  the  most  extensive  functions  and  the  most  onerous 
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duties  of  any  tribunal  in  the  country.  Its  control  ex- 
tends not  only  over  financial  matters  involved  in  rate 
making,  but  over  the  operating  activities  of  interstate 
carriers. 

The  commission,  under  the  provisions  of  the  original 
act  and  the  amendments  thereto,  has  the  following 
powers : 

1.  To  check  discriminations  in  favor  of  persons, 
places  and  commodities  by  sentence  of  fine  and  imprison- 
ment, imposed  not  only  on  the  carriers  but  on  the  fa- 
vored shippers. 

2.  To  declare  unjust  and  unreasonable  rates  un- 
lawful. 

8.  To  require  the  publication  of  rates  and  to  prevent 
the  change  thereof  unless  public  notice  be  given  and 
the  commission  consent.  In  making  the  change  the 
carrier  must  bear  the  burden  of  justifying  it  and  the 
commission  is  given  power  to  suspend  the  new  rate  for 
ten  months  if  necessary  until  a  full  hearing  can  be 
held. 

4.  To  establish  and  enforce  uniform  accounting 
systems. 

5.  To  prevent  discriminations  between  long  hauls 
and  short  hauls,  except  with  the  permission  of  the 
commission. 

6.  To  prevent  pooling  contracts. 

7.  To  prevent  moving  in  interstate  commerce  any 
goods  other  than  timber  and  its  manufactured  prod- 
ucts, produced  directly  or  by  the  authority  of  the  car- 
rier. 

8.  To  secure  an  injunction  restraining  carriers  be- 
lieved to  be  violating  the  law. 

84.  District  courts. — The  United  States  is  also  di- 
vided into  judicial  districts,  and  in  each  of  them  there 
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is  a  district  court.  The  district  courts  are  courts  of 
original  jurisdiction,  the  scope  of  which  is  expressly 
stated  in  the  federal  statutes.  They  are  given  authority 
to  try  both  civil  and  criminal  cases.  The  judges  of 
these  courts  are  required  to  reside  in  the  particular  dis- 
tricts respectively  to  which  they  are  appointed.  Ordi- 
narily, there  is  one  judge  for  each  district. 

85.  Commerce  Court. — The  Commerce  Court  was 
established  by  Congress  in  1909  to  have  the  jurisdiction 
previously  possessed  by  circuit  courts  over  all  cases  for 
the  enforcement  of  the  orders  of  the  Interstate  Com- 
merce Commission.  It  had  jurisdiction  to  enjoin,  set 
aside,  annul  or  suspend  any  order  of  the  commission, 
and  it  may  entertain  mandamus  proceedings  that  were 
previously  authorized  to  be  maintained  in  the  circuit 
court.  The  court  was  abolished  in  1913  by  an  amend- 
ment to  the  Interstate  Commerce  Act. 

36.  Court  of  Claims. — The  Court  of  Claims  had  its 
origin  in  1855.  It  was  created  for  the  triple  purpose 
of  (1)  relieving  Congress,  (2)  protecting  the  govern- 
ment by  regular  investigation  and  (3)  benefiting  the 
claimants  by  affording  them  a  certain  mode  of  exam- 
ining and  adjudicating  upon  their  claims.  Originally, 
its  jurisdiction  was  very  limited.  In  effect,  it  was 
merely  an  auditing  board  whose  duty  it  was  to  con- 
sider claims  and  report  to  the  secretary  of  the  treasury. 
Its  authority,  however,  has  been  greatly  increased,  and 
at  present  it  has  full  judicial  powers  in  a  large  variety 
of  cases.  It  has  jurisdiction  of  all  claims  based  upon 
any  federal  statute,  regulation  of  the  executive  depart- 
ment, or  on  any  express  or  implied  contract  made 
with  the  United  States  government.  It  also  has  juris- 
diction of  all  claims  referred  to  it  by  either  house  of 
Congress. 
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It  consists  of  a  chief  justice  and  four  additional 
judges,  all  of  whom  are  appointed  by  the  president,  by 
and  with  the  advice  of  the  Senate,  Its  territorial  juris- 
diction extends  over  the  whole  of  the  United  States.^ 

The  statute  of  limitations  provides  that  every  claim 
against  the  United  States,  cognizable  by  the  Court  of 
Claims,  shall  be  forever  barred  unless  the  petition  set- 
ting forth  a  statement  thereof  is  filed  in  the  court,  or 
transmitted  to  it  by  the  secretary  of  the  Senate  or  the 
clerk  of  the  House  of  Representatives  as  provided  by 
law,  within  six  vears  after  the  claim  first  accrues. 

87.  Court  of  Customs  Appeals. — This  court  was  es- 
tablished by  Congress  by  the  Tariff  Act  of  1909.  Its 
function  is  to  hear  appeals  in  all  cases  arising  from 
customs  disputes. 

88.  Court  of  Private  Land  Claims. — This  court  was 
provided  for  by  Congress  in  1891.  It  consisted  of  a 
chief  justice  and  four  associate  justices.  It  ceased  to 
exist  June  80,  1904,  at  which  time  all  powers  pos- 
sessed by  it  in  the  approval  of  surveys  executed  under 
its  decrees  of  confirmation  passed  to  the  commissioner 
of  the  General  Land  Office. 

89.  United  States  Senate. — The  Constitution  of  the 
United  States  confers  upon  the  United  States  Senate 
the  sole  power  to  try  all  cases  of  impeachment  against 
public  ojfBcials  of  the  United  States.  Formal  accusa- 
tion, however,  in  all  such  cases,  must  be  made  by  the 
House  of  Representatives  before  the  Senate  can  act. 
The  Constitution  further  provides  that  when  the  Presi- 
dent is  tried  for  impeachment  the  Chief  Justice  of  the 
Supreme  Court  shall  preside,  and  not  the  Vice-presi- 

iThe  judgments  given  by  this  court  are  enforced,  not  by  execution,  but 
are  paid  by  an  appropriation  bill  passed  in  the  ordinary  way  at  the  con- 
venience of  Congress. 
XII— 9 
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dent;  and  furthermore  that  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the  members 
present, 

40.  Commissioners^  courts. — ^What  are  sometimes 
called  commissioners'  courts  are  in  reality  not  courts  at 
all.  United  States  commissioners  are  officers  whose 
duties  are  ministerial  rather  than  judicial.  They  are 
authorized  to  order  arrests,  examine  witnesses,  accept 
bail  or  commit  for  trial,  but  they  are  not  authorized  to 
hold  court. 

41.  Court  proceedings. — Court  proceedings  are  com- 
menced by  the  plaintiff  filing  in  court  a  complaint  or 
declaration  setting  out  his  grievance.  A  summons  is 
served  on  the  defendant  to  appear  in  court  and  make 
answer  to  the  complaint.  These,  together  with  other 
pleadings  which  may  follow,  result  in  an  issue  being 
framed  upon  which  the  case  goes  to  trial.  Evidence  is 
introduced,  arguments  made  by  counsel,  instructions 
given  by  the  court  to  the  jury  as  to  the  law  bearing 
upon  the  case,  a  verdict  rendered  by  the  jury,  and, 
unless  a  motion  is  made  for  a  new  trial,  judgment  is 
entered  by  the  court. 

In  case  a  motion  is  made  for  a  new  trial,  the  court 
sets  a  time  for  the  hearing  of  arguments.  If  the  mo- 
tion is  sustained,  the  verdict  is  set  aside;  if  overruled, 
judgment  is  entered  upon  the  verdict. 

Should  the  defeated  party  decide  to  appeal  the  case, 
his  counsel  prepares  a  transcript  of  the  evidence,  notice 
of  the  appeal  is  given  to  his  adversary,  and  arguments 
are  made  before  the  appellate  court.  This  court  may 
sustain  the  judgment,  or  reverse  it  and  order  a  new 
trial.  In  the  latter  event,  the  case  is  tried  over  again 
upon  the  original  pleadings. 

Enforcing  a  judgment  for  damages  and  costs  which 


PRELIMINARY    TOPICS  19 

the  defendant  refuses  to  pay,  or  a  decree  of  equity 
which  he  refuses  to  perform,  necessitates  further  pro- 
ceedings. In  the  former  case  an  execution  is  issued 
against  his  property  except  that  exempt  by  law,  and 
the  sheriff  levies  upon  and  sells  it  to  satisfy  the  judg- 
ment. Another  mode  of  enforcing  a  judgment  is  for 
the  plaintiff  to  garnishee  one  or  more  creditors  of  the 
defendant. 

42.  OhUgations  in  general. — Obligations  may  be  di- 
vided into  the  following  two  classes:  (a)  Legal  obliga- 
tions and  (b)  moral  obligations.  Legal  obligations  are 
duties  which  are  enforcible  at  law.  Moral  obligations 
are  those  which  are  binding  upon  the  conscience,  but 
which  are  not  enforcible  at  law. 

Legal  obligations  may  be  subdivided  into  the  f oUow- 
ing  three  classes :  (1)  Contractual,  (2)  quasi-contractual 
and  (8)  non-contractual. 

Contractual  obligations  are  founded  upon  agree- 
ment. If,  for  example,  A  and  B  agree  that  A  shall 
sell  to  B  a  certain  horse  which  A  owns,  for  $200,  the 
breach  of  this  contract  by  either  creates  a  legal  obliga- 
tion enforcible  at  law,  and  entitles  the  other  party  to 
damages. 

Quasi-contractual  obligations  are  founded  to  give 
an  efficient  remedy  and  prevent  injustice  in  cases  where 
other  relief  is  impossible  but  are  not  based  upon  actual 
agreements.  The  law,  by  indulging  in  a  fiction,  treats 
them  as  if  they  were  founded  upon  such  actual  agree- 
ments. The  fiction  is,  that  a  promise  was  made  when 
in  reality  it  was  not. 

EXAMPLES 

1.  A,  by  mistake,  pays  money  to  B,  instead  of  to  C  to  whom 
he  owes  it.  The  law  implies  a  promise  on  B's  part  to  return 
the  money  to  A. 
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2.  A  steals  B's  watch.  The  law  implies  a  promise  on  A's 
part  to  return  the  watch. 

Here  B  may  bring  a  tort  action  against  A  or  may  elect  to 
sue  in  quasi-contract.  The  decisions  concerning  the  so-called 
waiver  of  the  tort,  and  the  election  to  sue  in  quasi-contract 
differ  radically  in  the  various  states.  One  may  not  always 
elect  the  quasi-contract  action. 

5.  A  supplies  B,  a  known  lunatic  who  is  mentally  incapable 
of  making  a  contract,  with  necessary  food  and  clothing.  The 
law  implies  a  promise  on  B's  part  to  pay  for  them. 

Non-contractual  obligations  are  those  which  are  not 
based  upon  agreement  either  express  or  implied.  They 
are  called  torts. 

EXAMPLES 

4.  A  negligently  runs  his  bicycle  over  B  who  is  free  from 
fault  in  the  matter.  A  commits  a  tort  and  is  liable  in  damages 
to  B. 

6.  A  crosses  B's  garden  without  express  or  implied  au- 
thority. In  doing  so  he  commits  the  tort  of  trespass  and  is 
liable  to  B  in  damages  for  the  injury  done. 

6.  A  strikes  B  in  anger  and  without  provocation.  A  com- 
mits the  tort  of  sissault  and  battery  and  is  liable  to  B  in  dam- 
ages. 

7.  A  publishes  in  a  newspaper  a  false  and  malicious  article 
about  B,  which  is  injurious  to  his  reputation.  A  commits  the 
tort  of  libel  and  is  liable  to  B. 

48.  Property  rights. — ^Property  signifies  ownership. 
This  ownership  may  relate  to  material  objects,  such  as 
land,  horses,  automobiles,  etc.,  or  to  immaterial  rights, 
such  as  a  right  to  a  trade-mark  or  to  a  patent. 

Property  is  divided  into  two  classes — ^real  and  per- 
sonal. 

Real  property  is  an  estate  in  lands  not  less  than  a 
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life  estate.  It  is  divided  into  the  following  two  classes : 
( 1 )  Estates  in  fee  simple,  and  ( 2 )  estates  for  life.  The 
former  are  estates  of  inheritance.  A  leasehold  estate 
for  a  term  of  years  is  not  real  property.  Neither  is  a 
mortgage  on  real  estate. 

Personal  property  is  divided  into  the  following  two 
classes:  (1)  Chattels  real,  and  (2)  chattels  personal. 
The  former  consists  of  leasehold  estates  in  lands  less 
than  life  estates.  Chattels  personal  are  subdivided  into 
the  following  three  classes:  (a)  Corporeal  movable  ob- 
jects, such  as  horses,  implements,  etc.;  (b)  incorporeal 
rights,  such  as  patents,  copyrights,  trade-marks,  etc., 
and  (c)  choses-in-action.  The  last  of  these  consist  of 
rights  against  persons,  such  as  rights  growing  out  of 
ownership  in  promissory  notes,  or  in  other  classes  of 
contracts. 


PART  I:  CONTRACTS  IN  GENERAL 

CHAPTER  II 

NATURE  AND  CLASSIFICATION  OF  CONTRACTS 

44.  Definition  and  general  features. — Contracts  are 
agreements  which  create,  transfer  or  extinguish  legal 
obligations.  All  true  contracts  are  agreements,  but  all 
agreements  are  not  contracts.  If  an  agreement  con- 
tains such  elements  as  give  rise  to  an  obligation  enf ord- 
ble  at  law,  it  is  then,  a  contract. 

Thus,  every  true  contract  involves  the  following  two 
ideas: 

1.  Agreement. 

2.  Legal  obligation. 

45.  Agreement  in  general. — ^To  create  an  agreement 
there  must  be  a  meeting  of  the  minds  of  two  or  more 
persons.  In  other  words,  there  must  be  a  distinct  com- 
mon intention.  Such  an  intention  does  not  exist  where 
there  is  doubt  or  difference.  There  must  be  sufficient 
definiteness  to  enable  a  court  to  ascertain  the  terms.  In 
doing  so,  however,  the  court  will  judge  the  parties  by 
what  they  say  and  do. 

EXAMPLES 

8.  A  asks  B  if  he  will  take  $200  for  a  certain  horse  which 
he  owns.  B  replies,  "Very  possibly  I  will."  The  doubt  in- 
volved in  B's  answer  negatives  the  idea  of  agreement. 

9.  A  offers  B  $50  for  a  certain  cow.     B  replies  that  he  ac- 
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cepts  the  offer  provided  he  be  permitted  to  retain  her  another 
week  for  her  milk.  The  difference  between  A*8  offer  and  B's 
conditional  acceptance  negatives  the  idea  of  agreement.  In 
reality,  B's  conditional  acceptance  constitutes  a  rejection  of 
A's  offer  and  a  new  offer  on  B's  part. 

10.  A,  who  owns  several  farms,  offers  to  sell  B  one  hundred 
acres  of  land  for  $10,000.  B  replies,  **I  accept  your  offer." 
This  does  not  constitute  a  contract  since  the  subject-matter  is 
too  indefinite. 

11.  A  offers  to  sell  B  one  hundred  bushels  of  wheat  at  $1 
per  bushel,  and  B  accepts  A's  offer.  Since  it  is  not  essential 
to  describe  any  particular  one  himdred  bushels  of  wheat,  this 
constitutes  a  contract. 

15.  A  has  two  horses,  Dan  and  Prince,  which  look  very  much 
alike.  Dan  is  worth  $800  and  Prince  $500.  By  mistake,  A 
shows  Prince  to  B,  believing  that  he  is  showing  him  Dan,  and 
offers  him  to  B  for  $200.  B  accepts  the  offer.  Since  A  is 
judged  by  what  he  says  and  does,  his  mistake  does  not  excuse 
him  and  he  is  bound  by  B's  acceptance  of  his  offer. 

46.  Purposes  of  agreement. — ^Agreements  which  are 
enforcible  at  law  serve  three  purposes.  They  create, 
transfer  and  extinguish  rights.  Those  which  transfer 
rights  are  called  assignments.  Those  which  extinguish 
rights  are  called  releases  or  discharges.  Some  agree- 
ments, for  example,  a  novation,  serve  all  three  purposes. 

SXAMPLE8 

18.  A,  who  has  an  account  against  B  for  $S00,  transfers  it 
to  C  for  a  certain  horse.  This  constitutes  an  assignment  by 
A  to  C  of  A's  right  against  B.  A  is  called  the  assignor  and  C 
the  assignee. 

14.  A,  who  owes  B  $50  for  services  rendered,  offers  B  a 
certain  cow  in  payment  of  the  debt  and  B  accepts  A's  offer. 
This  constitutes  a  release  or  discharge  of  A's  debt  to  B. 

16.  A,  who  holds  a  lease  of  B's  house  for  a  definite  term. 
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enters  into  an  agreement  with  B  and  C  whereby  C  acquires 
all  of  A's  rights  and  assumes  all  of  his  obligations  growing 
out  of  the  lease.  This  constitutes  a  novation.  The  object 
accomplished  is  of  a  three-fold  nature.  The  agreement  creates, 
transfers  and  extinguishes  rights. 

47.  Classification  of  contracts. — Contracts  are  classi- 
fied in  various  vjrays.  Thus,  we  have  executed  and  ex- 
ecutory contracts ;  formal  and  informal  contracts ;  valid, 
voidable  and  void  contracts;  express  and  implied  con- 
tracts; simple  contracts,  contracts  imder  seal  and  con- 
tracts of  record. 

48.  Executed  and  executory  contracts. — ^What  is 
called  an  executed  contract  is  one  of  w^hich  the  terms 
have  all  been  carried  out.  And  since  no  rights  or  obliga- 
tions are  outstanding,  no  contract  in  reality  exists. 
Property  rights  growing  out  of  the  contract  have  taken 
its  place  and  the  contract  itself  has  been  extinguished. 

An  executory  contract  is  one  whose  terms  have  not 
all  been  performed.  Such  a  contract  may  be  bilateral 
or  imilateral.  A  bilateral  executory  contract  is  one  in 
which  the  obligation  of  each  of  the  parties  to  the  contract 
is  still  outstanding.  A  unilateral  executory  contract 
is  one  in  which  the  obligation  of  one  of  the  parties  has 
been  performed  but  not  that  of  the  other  party. 

49.  Formal  and  informal  contracts. — ^Formal  con- 
tracts are  those  whose  validity  depends  upon  their  form, 
in  other  words,  upon  some  peculiar  solemnity  which  at- 
taches to  the  mode  of  expression  of  the  agreement.  At 
common  law  they  are  of  two  kinds — contracts  under  seal 
and  contracts  of  record. 

Informal  contracts  are  those  which  are  not  under 
seal  or  of  record.  They  are  also  called  simple  or  parol 
contracts.     They  may  be  oral  or  in  ivriting. 
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60.  Validj  voidable  and  void  contracts. — ^A  valid  con- 
tract is  one  which  is  binding  upon  both  parties  to  it.  It 
is  to  be  observed,  however,  that  a  valid  contract  may, 
nevertheless,  be  unenf orcible  by  statute. 

A  voidable  contract  is  one  which  is  capable  of  being 
affirmed  or  rejected  by  one  of  the  parties. 

A  void  contract  is  one  which  is  not  binding  upon  either 
of  the  parties.  It  has  no  legal  effect  at  all  and  is  in 
reality  no  contract. 

51.  Express  and  implied  contracts. — ^An  express  con- 
tract is  one  which  is  stated  in  words  by  the  parties.  It 
may  be  oral  or  in  writing. 

An  implied  contract  is  one  which  is  inferred  or  pre- 
sumed from  conduct  or  conditions.  Such  a  contract 
may  be  implied  in  fact  or  in  law. 

62.  Simple  contracts,  contracts  under  seal  and  con- 
tracts of  record. — Simple  contracts  are  those  whose 
validity  does  not  depend  upon  their  form.  They  are 
frequently  called  parol  contracts.  They  may  be  oral 
or  in  writing.  Any  contract,  not  under  seal,  nor  a 
contract  of  record,  is  a  simple  contract. 

Contracts  under  seal  depend  for  their  validity  upon 
their  form,  and  not  upon  the  fact  of  consideration. 
They  become  effectual  only  upon  delivery  to  the  obligee 
or  his  authorized  agent.  When  delivered  to  a  third 
party,  to  be  turned  over  to  the  obligee  upon  the  per- 
formance of  some  condition,  the  delivery  is  called  an 
escrow.  An  imauthorized  delivery  by  the  third  party 
to  the  obligee  before  the  performance  of  the  condition 
is  not  binding.  Contracts  under  seal  are  frequently 
called  specialties. 

Contracts  of  record  consist  of  obligations  recorded 
in  a  court  of  record.  They  are  subdivided  into  judg- 
ments for  damages  or  costs  and  recognizances. 
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Judgments  for  damages  or  costs  are  either  entered 
by  consent  of  the  obligor  or  rendered  in  invitum.  In 
the  latter  case  they  are  merely  quasi-contractual,  and 
therefore,  in  the  true  sense  they  are  not  contracts  at  all. 

Recognizances  are  obUgations  entered  into  before  a 
court  of  record,  or  duly  authorized  magistrate,  to  do 
or  forbear  from  doing  a  certain  thing  under  a  penalty. 
They  are  quite  common  in  criminal  cases,  but  are  not 
confined  to  these.  The  obligation  may  be  to  keep  the 
peace,  pay  a  debt,  appear  at  court  as  a  witness,  etc 

58.  Merger  of  contracts. — Since  a  contract  imder 
seal  is  of  a  higher  order  than  a  simple  contract,  the 
former  merges  or  extinguishes  the  latter.  For  a  like 
reason  a  contract  of  record  merges  or  extinguishes  a 
contract  under  seal  or  a  simple  contract. 

EXAMPLES 

16.  A  purchases  a  horse  for  $S00  cash.  This  constitutes 
what  Is  called  an  executed  contract. 

17.  A  and  B  mutually  promise  each  other  to  intermarry 
three  months  later.     This  is  an  executory  contract. 

18.  A,  who  is  a  minor,  offers  B  $10  for  a  certain  watch, 
and  B  accepts  A's  offer.  This  is  a  voidable  contract  as  A 
may  disaffirm  it. 

19.  A  offers  to  smuggle  certain  goods  belonging  to  B,  from 
Canada  into  this  coimtry  in  consideration  that  B  pays  him  $50. 
B  accepts  A's  offer.  This  is  a  void  contract  owing  to  its  ille- 
gality. 

50.  A  sends  B  goods  under  circumstances  which  reasonably 
show  that  A  expects  pay  for  them.  B  retains  the  goods* 
This  creates  an  implied  contract  that  B  will  pay  A  the  market 
value  of  the  goods. 

51.  A  allows  B  to  work  for  him  under  circumstances  which 
may  reasonably  create  a  presumption  that  B  is  to  receive  pay 
for  his  services.     This  constitutes  an  implied  contract.     Per- 
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f ormance  of  the  services  is  an  offer.  Acquiescence  on  A's  part 
constitutes  an  acceptance.  A  is  bound  to  pay  B  what  his  serv- 
ices are  reasonably  worth. 

SS.  A  sues  B  for  damages  resulting  from  a  breach  of  con- 
tract and  obtains  a  judgment  against  him  for  $100  which  is 
entered  of  record.  The  judgment  so  entered  constitutes  a  con- 
tract of  record. 

23.  A  enters  into  a  recognizance  to  keep  the  peace  for  six 
months.     This  is  a  contract  of  record. 


CHAPTER  III 

FORMATION  OF  CONTRACTS:  COMPETENCY  OF 

PARTIES 

54.  Requisites  of  a  contract. — ^A  contraxst  to  be  en- 
forcible  at  law  must  have  the  following  requisites: 

1.  Competent  parties. 

2.  Agreement,  or  offer  and  acceptance. 

8.  Sufficient  consideration  and  sometimes  a  seal. 

4.  In  some  cases  a  particular  form. 

5.  Legality  of  object. 

6.  Absence  of  fraud,  mistake,  undue  influence  or 
duress. 

55.  Competent  parties. — The  parties  to  a  contract 
must  have  legal  capacity  to  make  a  contract.  That  is, 
they  must  be  of  sufficient  age,  sound  mind,  etc.  The 
following  classes  of  persons  are,  in  a  greater  or  less 
degree,  incompetent: 

1.  Infants. 

2.  Insane  persons. 
8.  DiTinken  persons. 

4.  Alien  enemies. 

5.  Married  women. 

6.  Corporations. 

56.  Infants. — ^Legally  speaking,  an  infant  is  a  per- 
son who  has  not  reached  his  majority.  At  common  law 
all  persons,  both  male  and  female,  under  the  age  of 
twenty-one  years  are  infants.     By  statute,  however,  in 
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many  of  the  states  girls  reach  their  majority  at  the  age 
of  eighteen  years ;  and  in  some  states  at  this  age  or  even 
younger,  if  married. 

At  common  law,  a  person  reaches  his  majority  on  the 
last  day  of  his  twenty-first  year ;  or,  in  other  words,  on 
the  day  preceding  the  twenty-first  anniversary  of  his 
birth. 

As  a  rule,  an  infant's  contracts  are  voidable  at  his 
option.  The  effect  of  infancy,  therefore,  is  to  confer 
a  privilege  rather  than  to  impose  a  disability.  The 
object  of  the  rule  is  the  protection  of  the  infant.  It 
is  owing  to  this  fact  that  there  is  an  important  excep- 
tion to  the  rule  stated  above.  An  infant  is  liable  for 
necessaries;  he  is  not  liable,  however,  for  the  agreed 
price,  but  for  the  reasonable  value  only. 

67.  An  infanfs  liability  for  necessaries. — ^What  con- 
stitutes necessaries  depends  upon  the  infant's  means  and 
station  in  life.  They  include  not  only  food,  clothing, 
medical  attendance,  etc.,  but  also  at  least  a  common 
school  education.  Under  particular  circumstances  they 
may  include  a  horse,  bicycle,  watch  and  jewelry.  It  is 
to  be  observed,  however,  that  they  never  include  articles 
of  mere  ornament  and  luxury,  while  on  the  other  hand 
they  may  include  luxurious  articles  of  utility.  More- 
over, they  must  concern  the  person  of  the  infant  and 
not  his  estate.  Thus,  a  horse  purchased  by  an  infant 
for  use  in  some  business  enterprise  is  never  a  necessary ; 
while  on  the  other  hand  if  purchased  under  medical 
advice  for  exercise,  with  the  view  of  restoring  the  in- 
fant's health,  it  is  considered  a  necessary.  Any  article, 
however,  purchased  by  an  infant  for  pleasure  alone  is 
not  a  necessary,  nor  does  the  mere  fact  that  an  article 
is  useful  bring  it  into  the  category.  A  college  education 
is  not  considered  a  necessary,  nor  is  money  borrowed 
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by  an  infant,  even  to  buy  food,  unless  it  is  used  by  the 
infant  for  this  purpose. 

The  value  of  food  or  clothing  purchased  by  an  infant 
when  he  is  already  reasonably  supplied  cannot  be  recov- 
ered. Thus,  an  infant  under  the  care  of  his  father  or 
a  guardian,  who  reasonably  supports  him,  is  not  liable 
for  food  and  clothing  purchased  by  him  on  credit.  It 
follows,  therefore,  that  persons  furnishing  an  infant 
with  such  articles  on  credit  do  so  at  their  peril.  The 
burden  is  upon  them  to  show  that  the  infant  was  really 
in  need. 

Since  the  law  imposes  upon  a  man  the  duty  of  caring 
for  and  supporting  his  family,  an  infant  husband  is 
liable  for  necessaries  furnished  to  his  wife.  And  it 
seems  that  he  also  should  be  held  liable  for  necessaries 
furnished  to  his  children.  Upon  this  point,  however, 
the  decisions  are  in  conflict.  He  is  not  liable  for  ma- 
terials furnished  for  the  erection  of  a  dwelling  house 
upon  his  land,  nor  for  the  expense  of  repairing  such 
building,  even  when  the  repairs  are  necessary  to  prevent 
serious  injury  to  the  house. 

58.  Legal  obligations  of  infants. — ^At  common  law 
a  husband  is  liable  for  the  ante-nuptial  debts  of  his 
wife,  and  the  infancy  of  the  husband  is  no  defense. 

Contracts  made  by  infants  under  authority  or  direc- 
tion of  the  law  are  also  binding  upon  theni.  Thus,  a 
contract  of  enlistment  in  the  army  by  an  infant  may  be 
enforced.  And  a  bond  by  an  infant  pursuant  to  a 
statute  for  the  support  of  his  bastard  child  is  not  void- 
able. So  also  is  a  conveyance  by  an  infant  in  perform- 
ance of  a  legal  obligation.  Thus,  an  infant  mortgagee 
who  reconveys  property  mortgaged  to  him  upon  pay- 
ment of  the  debt  is  bound  by  the  reconveyance, 

The  general  rule,  however,  has  already  been  stated: 
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An  infant's  contracts  are  voidable  at  his  option.  Thus, 
an  infant's  contracts  for  the  purchase  or  sale  of  prop- 
erty, whether  real  or  personal,  contracts  for  services,  his 
promissory  notes,  partnership  agreements,  etc.,  are  void- 
able at  his  option. 

59.  Disaffirmance,  by  an  infant. — ^An  infant  may  dis- 
affirm his  voidable  contracts  at  any  time  before  he 
reaches  his  majority  or  within  a  reasonable  time  there- 
after, except  that  he  can  not  avoid  a  deed  of  lands  made 
to  him  mitil  he  becomes  of  age.  In  the  latter  case  some 
courts  hold  that  after  coming  of  age  h^  may  disaffirm 
at  any  time  before  the  period  of  the  statute  of  limita- 
tions has  run. 

Disaffirmance  may  be  by  express  words  or  by  con- 
duct. Where  the  contract  is  wholly  executory  the  in- 
fant may  remain  passive  until  sued  and  then  plead  in- 
fancy. He  may  disaffirm  by  expressly  stating  that 
he  does  so,  or  by  some  act  which  clearly  shows  it.  Thus, 
an  infant  who  has  conveyed  land  to  one  party  may  dis- 
affirm his  act  by  conveying  the  land  to  another  after 
he  has  reached  his  majority.  In  such  case,  however, 
the  infant  must  return  the  consideration  received  from 
the  former  vendee. 

60.  Return  of  consideration  by  an  infant. — ^Many 
courts  hold  that  an  infant  may  disaffirm  his  executed 
contract  growing  out  of  which  he  has  received  a  bene- 
ficial  consideration  and  recover  what  he  has  parted  with 
even  when  he  is  imable  to  return  what  he  has  received. 
To  hold  otherwise,  they  say,  would  be  to  frustrate  the 
law,  inasmuch  as  the  privilege  of  disaffirmance  is  for 
the  protection  of  the  infant  against  improvidence  dur- 
ing the  period  of  his  immaturity.^ 

iMacGreal  v.  Taylor,  167  U.  S.  688;  Reynolds  v.  McCurry,  100  111.  S56; 
Craig  T.  Van  Bebber,  100  Mo.  584,  13  S.  W.  R.  906,  18  Am.  St.  Rep.  569; 
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On  the  other  hand,  many  other  coidi;s  hold  that  where 
an  infant  has  received  a  substantial  and  beneficial  con- 
sideration growing  out  of  his  executed  contract  he  can- 
not repudiate  the  contract  and  recover  his  consideration 
to  the  other  party  without  returning,  or  at  least  offering 
to  return,  the  consideration  he  has  received.  To  hold 
otherwise,  they  say,  would  be  to  use  the  plea  of  infancy 
as  a  sword,  instead  of  as  a  shield — ^in  other  words,  as  an 
instrument  of  fraud  and  injustice  to  others  instead  of 
as  an  instrimient  of  protection  to  the  infant.^  This 
view,  however,  is  not  in  accord  with  the  weight  of 
authority. 

61.  Who  miay  disaffirm  an  infant's  contracts. — Ordi- 
narily, a  plea  of  infancy  is  personal  to  the  infant.  In 
case  of  his  death  or  insanity,  however,  his  personal  rep- 
resentative may  avail  himself  of  it.  Thus,  where  an 
infant  dies  before  reaching  his  majority  his  executor  or 
administrator  may  disafiirm  his  contracts,  and  where 
he  becomes  insane  his  guardian  or  conservator  may  do 
so.  Moreover,  in  an  action  on  an  insurance  policy  on 
an  infant's  life  the  beneficiary  may  plead  the  assured's 
infancy  in  answer  to  the  insurance  company's  defense 
of  false  warranties  in  the  application.  Were  the  rule 
otherwise,  an  infant's  contract  of  insurance  would  be 
binding  upon  him  during  his  minority. 

62.  Ratification  by  an  infant. — Since  to  ratify  a  con- 
tract requires  the  same  capacity  that  is  required  to  make 
one,  an  infant  cannot  ratify  his  voidable  contracts  imtil 
he  reaches  his  majority. 

Gillls  ▼.  Goodwin,  180  Mass.  140,  61  N.  E.  Rep.  813,  91  Am.  St.  Rep.  985; 
O'Rourke  v.  Ins.  Co.,  33  R.  I.  457,  50  AXL  Rep.  834^  57  L.  R.  A.  496,  91 
Am.  St.  Rep.  643. 

1  Adams  ▼.  Beall,  67  Md.  53,  8  AtL  Rep.  664,  1  Am.  St.  Rep.  379;  Hall 
y.  Butterfield,  59  N.  H.  354,  47  Am.  Rep.  909;  Riley  ▼.  Malloiy,  33  Conn. 
^1;  Jotmson  v.  Ins.  Co.,  56  Minn.  365,  57  N.  W.  Rep.  934,  86>  L.  R.  A, 
187,  45  Am.  St  Rep.  473. 
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Ratification  may  be  either  express  or  implied.  In 
other  words,  it  may  be  either  by  word  or  by  acts. 

As  a  rule,  an  express  oral  promise  by  an  infant,  made 
by  him  after  reaching  his  majority,  that  he  will  abide 
by  the  terms  of  his  contract,  constitutes  a  sufficient  rati- 
fication. In  a  few  states,  however,  the  new  promise 
must  be  in  writing. 

The  ratification  must  be  total  or  it  will  be  inef- 
fectual. An  infant  may  not  ratify  what  he  believes 
will  prove  beneficial  to  him  and  disaffirm  the  rest. 
Thus,  where  an  infant  purchases  real  estate  and  makes 
and  delivers  to  the  vendor  a  purchase-money  mortgage 
he  will*  not  be  allowed  to  ratify  the  deed  and  disafiirm 
the  mortgage. 

But  where  an  infant  purchases  property  on  credit 
and  it  becomes  lost,  or  even  wasted  or  squandered,  he 
may  disafiirm  the  contract  and  refuse  to  pay  for  it. 
Thus,  where  an  infant  buys  a  horse  on  credit  and  it  dies 
before  the  infant  reaches  his  majority  he  may  avoid 
the  contract.  Moreover,  it  has  been  held  that  where  an 
infant  pays  cash  for  property  which  subsequently  be- 
comes lost  or  destroyed,  he  may  sue  and  get  judgment 
for  the  amount.  If  he  still  has  the  property  purchased 
by  him  he  must  tender  its  return. 

EXAMPLES 

S4.  A,  an  infant,  makes  a  contract  with  B  to  work  for  him 
a  year  at  $80  per  month.  After  working  for  three  months  A 
quits  without  fault  on  B's  part.  A  may  recover  for  the  serv- 
ices rendered.  Moreover,  he  is  not  liable  to  B  for  breach  of 
contract. 

St5.  A,  an  infant,  purchases  articles  of  food  and  clothing 
on  credit.  A's  circumstances  are  such  as  to  render  the  articles 
purchased  ^^necessaries."  A  is  liable  for  the  reasonable  value 
of  the  articles,  not  exceeding  the  agreed  price. 
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26.  A,  an  infant,  purchases  an  automobile  on  credit.  A  year 
later,  and  during  his  minority,  he  returns  the  machine  to  the 
vendor.  Since  A  has  the  right  to  disaffirm  his  contract  at  any 
time  during  his  minority,  he  is  not  liable  to  the  vendor. 

27.  A,  an  infant,  buys  a  horse  for  cash.  Within  a  reason- 
able time  after  reaching  his  majority  he  returns  the  horse  to 
the  vendor  and  requests  him  to  return  the  purchase-money. 
A's  request  is  enforcible  at  law. 

28.  A,  an  infant,  buys  a  piano  of  B  and  gives  him  in  pay- 
ment his  negotiable  promissory  note.  B  indorses  the  note  to 
C  before  maturity  for  a  valuable  consideration  and  without 
notice  that  A  is  a  minor.  Before  reaching  his  majority  A  re- 
turns the  piano  and  disaffirms  the  contract.  A  is  sued  on  the 
note  by  C  and  pleads  infancy.  His  plea  is  good  and  should  be 
sustained. 

29.  A,  an  infant,  purchases  a  diamond  ring  on  credit.  After 
attaining  his  majority  he  promises  the  vendor  that  he  will 
pay  for  it.  A  week  later  he  offers  to  return  the  ring  and  seeks 
to  disaffirm  his  contract.  A's  promise  to  pay,  after  reaching  his 
majority,  constitutes  a  ratification  of  his  contract  and  he  is 
liable. 

SO.  A,  an  infant,  contracts  with  B,  his  employer,  that  the 
price  of  certain  articles,  not  necessaries,  which  he  purchases 
of  B,  shall  be  deducted  from  his  wages.  Upon  attaining  his 
majority,  A  repudiates  his  contract  concerning  the  articles  pur- 
chased of  B,  and  seeks  to  recover  his  wages  without  deducting 
their  price.  A  may  recover  the  full  amoimt  of  his  wages,  even 
although  he  has  disposed  of  the  articles  to  his  benefit.^ 

31.  A,  an  infant,  insures  his  life.     The  insurance  company 

1  Morse  v.  Ely,  154  Mass.  458,  28  N.  £.  Rep.  577,  26  Am.  St  Rep.  263. 

Many  courts,  however,  hold  the  contrary.  See  Johnson  v.  Ins.  Co.,  supra; 
Rice  V.  Butler,  160  N.  Y.  578,  55  N.  E.  Rep.  275,  47  L.  R.  A.  303,  73 
Am.  St.  Rep.  703;  Gillis  v.  Goodwin,  180  Mass.  140,  61  N.  E.  Rep.  813, 
91  Am.  St  Rep.  265.  The  principle  recognized  by  these  courts  is  that 
where  an  infant's  contract  is  free  from  fraud  and  undue  influence,  and  is 
fair  and  reasonable,  and  it  has  been  wholly  or  partly  executed  on  both 
sides,  the  infant  cannot  recover  what  he  has  paid  without  returning  what 
he  has  received. 
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cannot  revoke  the  policy  so  long  as  A  continues  to  pay  the 
premiums.  A,  however,  may  revoke  it  at  any  time  during  his 
minority  or  within  a  reasonable  time  after  attaining  his  ma- 
jority. 

82.  A,  an  infant,  leases  his  farm  to  B  for  ten  years,  and 
continues  to  receive  rent  from  year  to  year  after  reaching  his 
majority.  A's  ratification  of  the  lease  after  becoming  of  age 
estops  him  from  avoiding  it  during  the  remainder  of  the  term. 

88.  A,  an  infant,  sells  to  B  a  farm  and  delivers  to  him  a 
deed  of  it.  A  cannot  avoid  his  deed  until  he  becomes  of  age. 
Neither  can  he  ratify  it  imtil  then. 

68.  Insane  persons. — As  a  rule,  an  insane  person's 
contracts  are  voidable  at  his  option.  This  rule,  how- 
ever, is  subject  to  exceptions.  Some  contracts  made 
by  an  insane  person  are  binding  upon  him,  Mobile  others 
are  absolutely  void.  In  some  classes  of  cases  the  de- 
cisions are  conflicting. 

64.  Insane  delusions. — ^A  person  can  be  sane  upon 
some  subjects  and  at  the  same  time  be  insane  upon  other 
subjects.  A  person  who  labors  under  an  insane  de- 
lusion is  called  a  monomaniac.  Such  a  person,  while 
incapable  of  making  valid  contracts  upon  the  subject 
of  his  delusion,  may  be  perfectly  capable  of  making 
valid  contracts  upon  other  subjects.  Thus,  a  mono- 
maniac on  religion  may  not  be  bound  by  a  contract  on 
this  subject,  but  may  be  thoroughly  capable  of  binding 
himself  in  the  purchase  of  a  horse. 

65.  Good  faith  of  the  other  party. — Most  courts  hold 
that  when  a  sane  person  enters  into  a  contract  with  an 
insane  person  and  the  former  has  no  knowledge  of  the 
latter's  insanity,  nor  reasonable  ground  to  suspect  it, 
and  the  contract  is  fair  and  reasonable,  and  its  subject* 
matter  has  been  subsequently  dealt  with  in  such  a  way 
as  to  render  it  impossible  to  place  the  parties  in  statu 
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quo,  it  is  binding  upon  the  insane  person  as  well  as  upon 
the  other  party.     This  was  stated  in  an  English  case :  ^ 

The  modem  cases  show  that  when  that  state  of  mind  was  un- 
known to  the  other  contracting  party,  and  no  advantage  was 
taken  of  the  lunatic,  the  defense  cannot  prevail,  especially 
where  the  contract  is  not  merely  executory,  but  executed  in 
whole  or  in  part,  and  the  parties  cannot  be  restored  to  their 
original  position. 

A  few  courts,  however,  hold  that  a  contract  made, 
even  under  such  circumstances,  is  voidable  at  the  insane 
party's  option. 

66.  Insane  person  under  guardianship. — The  con- 
tracts of  a  person  who  has  been  judicially  declared 
insane  and  placed  under  guardianship  are,  according  to 
most  courts,  void.  Such  a  person,  however,  is  usually 
held  liable  for  the  reasonable  value  of  necessaries  pur- 
chased by  him  during  a  lucid  interval. 

67.  Quasi-contracts  by  the  insane. — ^An  insane  per- 
son's quasi-contracts,  or  those  created  by  law,  are  bind- 
ing upon  him  the  same  as  in  the  case  of  a  sane  person. 
This  is  owing  to  the  fact  that  the  obligation  imposed 
does  not  depend  upon  the  consent  of  the  party  bound. 

68.  Contracts  for  necessaries  by  the  insane. — ^An  in- 
sane person  is  also  liable  for  the  reasonable  value  of 
necessaries,  not  exceeding  the  agreed  price,  furnished 
to  him  or  to  his  wife,  the  same  as  is  an  infant;  whether 
he  is  under  guardianship  or  not  is  immaterial.  In  some 
jurisdictions  he  is  responsible  for  necessaries  furnished 
to .  his  children.  He  is  also  liable  for  the  reasonable 
value  of  necessary  labor  and  materials  for  the  preserva- 

iMolton  Y.  Camroux,  9  Exch.  489,  4  Exch.  17.  See,  also,  to  same  ef^ 
feet,  Burnham  v.  Kidwell,  113  111.  495;  Eaton  v.  Eaton,  37  N.  J.  L.  106, 
16  Am.  Rep.  716;  Gribben  v.  Maxwell,  34  Kan.  8. 
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tion  of  his  estate.     In  this  respect  his  liability  differs 
from  that  of  an  infant. 

69.  Nature  of  the  insanity. — To  render  an  insane  per- 
son's contracts  voidable  it  is  not  essential  that  he  be 
permanently  insane,  nor  that  his  reason  be  entirely  de- 
throned for  the  time  being.  It  is  sufficient  if  his  in- 
firmity makes  him  incapable  of  comprehending  the 
nature  of  the  contract  and  its  consequences.  Mere 
weakness  of  intellect,  however,  is  not  sufficient. 

The  incapacity  may  result  from  idiocy,  lunacy, 
senile  dementia  or  any  other  defect  or  disease  of  the 
mind. 

An  idiot  is  a  person  who  has  never  had  a  mind, 
whereas  a  crazy  person  is  one  whose  reason  has  become 
dethroned. 

Formerly  a  deaf  and  dumb  person  was  considered 
incapable  of  making  a  contract,  as  his  infirmity  was 
looked  upon  as  a  species  of  insanity.  According  to  the 
modem  view,  however,  such  an  infirmity  does  not  ren- 
der a  person  incapable.^ 

70.  Disaffirmance  by  the  insane. — ^An  insane  person, 
like  an  infant,  possesses  the  right  to  disaffirm  his  void- 
able contracts.  This  right  may  be  exercised  by  him 
during  a  lucid  interval,  or  within  a  reasonable  time  after 
he  has  become  sane.  If  under  guardianship,  it  may  be 
exercised  by  his  guardian  during  the  existence  of  his 
infirmity.  And  in  case  of  his  death  the  privilege  be- 
longs to  his  personal  representative,  and  in  some  cases 
to  his  heirs.  The  privilege,  however,  is  a  personal  one, 
and  does  not  extend  to  the  other  parties  to  the  insane 
person's  contracts,  nor  to  third  persons.  Moreover,  the 
fact  that  third  persons  have  acquired  in  good  faith  in- 

1  Brown  t.  Brown,  3  Conn.  299,  8  Am.  Dec.  187;  Bamett  v.  Barnctt* 
54  N.  C.  Sdl. 
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terests  growing  out  of  his  contracts  does  not  prevent 
him  from  exercising  his  right  to  disaffirm. 

71.  Return  of  consideration  by  the  insane. — When 
an  insane  person  elects  to  disaffirm  his  voidable  contract 
he  must  return  the  consideration  received  by  him  pro- 
vided he  can  do  so.  If,  however,  he  is  unable  to  do  so, 
this  fact,  as  a  rule,  does  not  prevent  him  from  exercising 
the  right. 

If  the  law  required  restoration  of  the  price  as  a  condition 
precedent  to  the  recovery  of  the  estate,  that  would  be  done  in- 
directly which  the  law  does  not  permit  to  be  done  directly,  and 
the  great  purpose  of  the  law  in  avoiding  such  contracts — ^the 
protection  of  those  who  caiinot  protect  themselves — defeated.^ 

72.  Ratificaiion  by  the  insane. — ^An  insane  person 
may  ratify  his  voidable  contracts  during  a  lucid  interval, 
or  after  he  becomes  sane,  as  well  as  disaffirm  them.  This 
privilege  also  extends  to  his  guardian,  or  his  personal 
representative  and  heirs,  as  in  the  case  of  disaffirmance. 

78.  Burden  of  proof. — The  question  of  burden  of 
proof  as  to  whether  the  contract  was  made  during  a 
lucid  interval  or  not  is  one  upon  which  the  decisions  are 
confficting.  According  to  the  Massachusetts  rule  the 
burden  is  upon  the  party  setting  up  the  defense  of 
insanity.^  In  other  states,  however,  as  well  as  in  Eng- 
land, the  contrary  has  been  held.' 

EXAMPLES 

84.  A,  an  insane  person,  purchases  necessaries  on  credit. 
A  is  liable  for  the  reasonable  value  of  them,  whether  he  is  un- 

1  Gibson  v.  Soper,  6  Gray  (Mass.)  983,  66  Am.  Dec.  414.  See,  also, 
Hovey  y.  Hobson,  53  Me.  453,  89  Am.  Dec.  705. 

a  Wright  v.  Wright,  139  Mass.  177,  29  N.  E.  Rep.  380. 

«HaU  V.  Warren,  9  Ves.  605;  Sheets  v.  Bray,  125  Ind.  33,  24  N.  E. 
Rep.  357;  Fishbume  v.  Ferguson's  Heirs,  84  Va.  87,  4  S.  E.  Rep.  575. 
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der  guardianship  or  not  and  whether  the  other  party  to  the 
contract  had  knowledge  of  A's  insanity  or  not. 

85.  A,  an  insane  person,  purchases  a  bicycle  on  credit. 
The  seller  has  no  knowledge  of  A's  insanity,  nor  reasonable 
grounds  to  believe  that  he  is  insane.  A  subsequently  destroys 
the  bicycle.  By  the  weight  of  modem  authority  A  is  liable 
for  the  reasonable  value. 

86.  A,  an  insane  person,  purchases  a  horse  for  cash.  Dur- 
ing a  lucid  interval  he  returns  it  to  the  seller  and  asks  him  to 
pay  back  the  purchase  price.  The  seller  must  accept  the 
horse  and  return  A's  money. 

87.  A,  an  insane  person,  purchases  for  cash  a  buggy  of  B 
who  has  knowledge  of  A's  insanity.  A  subsequently  destroys 
the  buggy.  During  a  lucid  interval  he  disaffirms  the  contract 
and  seeks  to  recover  the  purchase  money.  B  must  return  to 
A  the  purchase  money. 

88.  A,  who  labors  under  the  insane  delusion  that  he  is 
Julius  Cesar,  but  who  otherwise  is  sane,  purchases  a  watch  of 
B  on  credit.  Subsequently  he  seeks  to  disaffirm  the  contract 
and  offers  to  return  the  watch,  but  B  refuses  to  accept  it.  A 
is  bound  by  the  contract. 

89.  A,  who  is  insane,  owns  a  house  which  is  rented  to  B. 
B,  who  is  injured  owing  to  the  negligence  of  A's  agent  in  fail- 
ing to  keep  the  house  in  a  safe  condition,  obtains  a  judgment 
against  A.     A's  insanity  is  no  defense. 

40.  A,  who  has  a  weak  intellect,  but  who  knows  the  nature 
and  effect  of  a  contract,  purchases  a  house  and  lot.  He  sub- 
sequently seeks  to  have  the  contract  set  aside  on  the  ground 
of  mental  incapacity.  In  the  absence  of  fraud  and  undue  in- 
fluence on  the  part  of  the  vendor  A's  weakness  of  intellect  is  of 
no  avail. 

41.  A,  who  is  insane,  purchases  a  cow.  After  A's  death, 
B,  his  personal  representative,  seeks  to  disaffirm  the  contract 
by  returning  the  cow.     The  seller  must  take  back  the  cow. 

74,  Drunken  persons. — The  capacity  of  a  drunken 
person  to  make  a  contract  is  similar  to  that  of  an  insane 
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person.  As  a  rule,  his  contracts  are  voidable  at  his 
option.  In  some  cases,  however,  they  are  vahd  and  in 
others  absolutely  void. 

To  render  a  drunken  person's  contract  voidable  at 
his  option  he  must  be  so  drunk  at  the  time  it  is  entered 
into  that  he  is  incapable  of  understanding  its  nature 
and  effect.  Slight  intoxication  is  of  no  effect,  except 
in  so  far  as  it  may  concern  the  question  of  fraud.  The 
fact  that  he  became  drunk  voluntarily  is  immaterial. 

75.  A  drunken  person^s  UabiUty  for  necessaries. — ^A 
drunken  person  is  liable  for  necessaries  the  same  as  an 
infant.  The  extent  of  his  liabihty  is  the  reasonable 
value  of  the  goods.  Whether  they  can  be  regarded  as 
necessaries  in  any  case  or  not  is  a  question  for  the  court, 
and  whether  they  are  necessaries  in  the  particular  case 
is  a  fact  for  the  jury  to  determine. 

76.  Quasi-contracts  by  a  drunken  person.  —  A 
drunken  person  is  also  liable  on  his  quasi-contracts,  or 
those  created  by  law.     And  he  is  also  liable  for  his  torts. 

77.  Drunken  person  under  guardianship. — ^When  a 
person  has  been  judicially  declared  incapable  of  man- 
aging his  own  affairs  owing  to  his  habitual  dnmkenness, 
and  has  been  put  under  guardianship,  most  courts  hold 
that  his  contracts  are  not  voidable  but  absolutely  void. 

78.  Good  faith  of  third  party. — ^Whether  a  bona  fide 
purchaser  of  a  negotiable  promissory  note  made  by  a 
person  totally  drunk  can  enforce  it  against  him  or  not 
is  a  question  upon  which  the  decisions  are  conflicting. 
Some  courts  hold  that  even  total  drunkenness  is  no 
defense,  while  others  hold  the  contrary.^ 

79.  Disaffirmance  and  ratification  by  drunkards. — 
The  voidable  contracts  of  a  drunken  person  may  be 

1  state  Bank  v.  McCoy,  69  Pa.  204,  8  Am.  Rep.  946.    See,  also,  Norton 
on  Bills  and  Notes  (3d  Ed.)  9SS. 
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either  disaffirmed  or  ratified  by  him  when  he  becomes 
sober.  And  the  disaffirmance  or  ratification  may  be 
shown  either  by  words  or  by  conduct.  If,  upon  becom- 
ing sober,  he  decides  to  disafiirm,  he  must,  as  a  rule, 
return  or  offer  to  return  the  consideration  received,  but 
if  he  has  wasted  the  consideration  while  drunk  he  is 
excused  from  doing  so.  Failure  on  his  part  to  disaffirm 
within  a  reasonable  time,  or  disposing  of  the  considera- 
tion received,  after  he  has  become  sober,  constitutes  a 
ratification.  Once  having  ratified  the  contract  his 
power  to  disaffirm  it  is  gone. 

80.  Aliens. — ^Aliens  are  divided  into  two  classes — 
alien  friends  and  alien  enemies. 

In  respect  to  the  former  class  the  laws  of  the  various 
states  are  not  entirely  harmonious.  In  some  states  the 
organic  law  entitles  resident  foreigners  to  all  the  rights 
enjoyed  by  native-born  citizens;  while  in  others,  statutes 
prohibit  aliens  from  acquiring  and  holding  real  prop- 
erty. Some  of  the  latter  states  discriminate  in  this 
respect  between  resident  and  non-resident  aliens,  but 
others  do  not.  However,  in  most  of  the  states,  if  not 
in  all,  alien  friends,  whether  resident  or  non-resident, 
may  make  enf orcible  contracts  relating  to  personal 
property.  Many  questions  involving  the  rights  of  cer- 
tain aliens  are  regulated  by  treaty  with  the  sovereigns 
to  which  they  owe  aUegiance. 

Alien  enemies  are  persons  who  are  subjects  or  citi- 
zens of  a  hostile  nation.  When  war  is  declared  between 
nations,  commercial  intercourse  between  them  ceases, 
except  in  so  far  as  sanctioned  by  sovereign  authority. 
Existing  contracts  with  alien  enemies  are,  as  a  rule, 
suspended  during  hostilities.^  When  they  are  inher- 
ently antagonistic  to  the  existing  military  conditions 

1  United  States  v.  Grossmayer,  9  Wall.  79. 
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they  are  dissolved.  Thus,  a  contract  of  partnership 
which  essentially  violates  the  laws  governing  a  state  of 
war  is  dissolved. 

During  hostilities  an  alien  enemy  is  precluded  from 
suing  on  pre-existing  contracts.  He  may  be  sued  on 
them,  however,  and  may,  of  coiu'se,  defend. 

EXAMPLES 

42.  A,  who  is  an  alien  enemy,  enters  into  a  contract  in  writ- 
ing with  B  to  purchase  his  farm.  A  deed  of  the  farm  is  duly 
executed  by  B  and  delivered  to  A  who  pays  B  the  purchase 
price.  In  some  states  the  contract  and  deed  are  valid,  while 
in  others  they  are  void. 

48.  A,  an  alien  enemy,  enters  into  a  contract  in  writing 
with  B  to  purchase  his  horse  for  $200.  This  contract  is  valid 
and  enforcible. 

81.  Married  women. — ^At  common  law  a  married 
woman  (feme  covert)  is,  in  most  instances,  incapable  of 
making  a  valid  contract ;  and  the  fact  that  she  is  living 
apart  from  her  husband  under  an  agreement  of  separa- 
tion makes  no  difference. 

When,  however,  the  husband  is  civilly  dead  his  wife 
has  the  same  capacity  to  contract  as  a  widow  or  an  un- 
married woman  (feme  sole).  If  a  married  woman  ren- 
ders personal  services  to  a  third  party  she  acquires  con- 
tractual rights.  These  the  husband  may  reduce  to  his 
possession,  but  if  he  fails  to  do  so  during  coverture  they 
survive  to  the  wife. 

A  married  woman  may  make  contracts  relative  to  her 
personal  estate  which  are  enforcible  by  a  court  of  equity. 
An  English  case  holds  the  following :  * 

"Courts  of  equity  have,  through  the  medium  of  trusts, 
created  for  married  women  rights  and  interests  in  property, 

1  Johnson  v.  Gallagher,  3  De  Gex,  F.  &  J.,  494. 
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both  real  and  personal,  separate  and  independent  of  their  hus- 
bands. To  the  extent  of  the  rights  and  interests  thus  created 
a  married  woman  has,  in  courts  of  equity,  power  to  alienate,  to 
contract,  to  enjoy.  She  is  considered  a  feme  sole  in  respect  of 
property  thus  settled  or  secured  to  her  separate  use/* 

Under  modem  statutes,  both  in  England  and  in  this 
country,  the  contractual  rights  of  married  women  are 
given  recognition.  Under  some  of  these  laws  married 
women  are  empowered  to  contract  generally ;  but  imder 
most  of  them  they  are  empowered  to  contract  only  with 
reference  to  their  separate  estates.  Usually,  the  hus- 
band is  relieved  of  liability  for  his  wife's  ante-nuptial 
debts,  but  he  remains  liable  for  her  maintenance. 

82.  Corporations. — ^A  corporation  has  power  to  make 
valid  contracts  within  the  scope  of  its  charter.  This 
power  may  be  either  express  or  implied.  As  said  in  an 
English  case :  ^ 

When  the  legislature  constitutes  a  corporation^  it  gives  to 
that  body  prima  facie  an  absolute  right  of  contracting.  But 
this  prima  facie  right  does  not  exist  in  any  case  where  the  con- 
tract is  one  which,  from  the  nature  and  object  of  incorporation, 
the  corporate  body  is  expressly  or  impliedly  prohibited  from 
making. 

Since  a  corporation  is  an  artificial  being  it  cannot  con-* 
tract  except  by  means  of  an  agent  expressly  authorized 
to  act  for  it.  In  the  words  of  Lord  Cairns,  it  "cannot 
act  in  its  own  person,  for  it  has  no  person."  Nor  can 
it  act  through  any  nimiber  of  its  shareholders,  for  they 
are  not  the  corporation.  It  may,  however,  be  liable 
on  a  contract  created  by  law  the  same  as  a  natural 
person.* 

1  South  Yorkshire  Ry.  Co.  v.  Gt.  Northern  Ry.  Co.,  9  Exdi.  84« 

2  Ferguson  v.  Wilson,  2  Oh.  99. 


CHAPTER  IV 

FORMATION  OF  CONTRACTS:  THE  CONTRACT 

ITSELF 

88.  Offer  and  acceptance. — ^All  true  contracts  result 
from  agreement  and  to  have  an  agreement  there  must 
be  an  offer  and  an  acceptance,  either  of  which  may  con- 
sist of  a  promise  or  an  act. 

The  acceptance  must  be  unconditional  and  conform 
to  the  offer.  Thus,  if  the  offer  prescribes  the  time, 
place  or  mode  of  acceptance,  the  acceptance  must  con- 
form thereto.  If  the  acceptance  introduces  additional 
terms  it  is  virtually  a  rejection  of  the  offer. 

EXAMPLES 

4t4t.  A  and  B  mutually  agree  to  marry.  This  is  an  offer 
of  a  promise  for  a  promise. 

45.  A  advertises  that  he  will  pay  a  reward  of  $5  for  the  re- 
turn of  his  lost  dog.     This  is  an  offer  of  a  promise  for  an  act. 

46.  A,  a  hackman,  stands  ready  to  convey  persons  from 
one  part  of  the  city  to  another  part.  This  is  an  offer  of  an 
act  for  a  promise  to  pay  the  fare. 

47.  A  offers  B  $200  for  his  horse.  B  replies  that  he  will 
take  $250  for  the  horse.  This  is  virtually  a  rejection  of  the 
offer. 

48.  A  writes  B  that  he  will  pay  him  $4000  for  his  residence 
provided  B  accepts  by  return  mail.  B  neglects  to  answer  un- 
til a  week  later  and  then  accepts  A's  offer.     A  is  not  bound. 

84.  Offer  and  acceptance  by  mail  or  telegraph. — An 
offer  sent  by  mail  is  not  complete  until  it  reaches  the 

44 


THE  CONTRACT  ITSELF  46 

offeree.  An  acceptance,  on  the  other  hand,  is  complete 
when  mailed,  provided  it  is  properly  addressed  and  the 
postage  paid.  The  fact  that  it  fails  to  reach  the  off^eror 
is  immaterial,  unless  he  makes  an  actual  receipt  of  it  a 
condition  precedent.  Similar  rules  obtain  where  an 
offer  or  acceptance  is  sent  by  telegraph. 

85.  Offer  to  the  public. — It  is  not  essential  that  an 
offer  be  made  to  an  ascertained  person  to  make  it  bind- 
ing. It  may  be  made  to  the  public  in  general.  And 
it  may  be  made  orally  as  well  as  in  writing  or  printing. 
No  contract  arises,  of  course,  until  it  is  accepted  by  an 
ascertained  person.  Some  courts  hold  that  there  is  no 
contract  unless  the  party  performing  the  services  has 
knowledge  of  the  offer.  As  said  in  a  New  York  case, 
"there  must  be  mutual  assent,  or,  in  another  form,  offer 
and  consent  to  the  offer.  The  motive  inducing  consent 
may  be  immaterial,  but  the  consent  is  vital.  Without 
that,  there  is  no  contract.  How,  then,  can  there  be 
consent  or  assent  to  that  of  which  the  party  has  never 
heard?"  Other  courts,  however,  hold  the  contrary 
view. 

86.  Revocation  of  offer. — ^As  a  rule,  an  offer  may  be 
revoked  any  time  before  it  is  accepted.  This  rule  ob- 
tains even  when  the  offeror  promises  to  keep  it  open 
unless  he  receives  something  of  value  for  his  promise. 
The  mode  of  revocation  is  immaterial.  Usually,  how- 
ever, it  is  by  express  notice.  When  sent  by  mail  the 
letter  of  revocation  must  be  received  before  the  letter  of 
acceptance  is  mailed.  The  death  or  insanity  of  either 
party  before  acceptance  revokes  the  offer.  An  offer 
is  revoked  by  lapse  of  a  reasonable  time  before  ac- 
ceptance or  by  an  acceptance  that  conditions  or  varies 
the  terms  of  the  offer. 
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EXAMPLES 

49.  A  offers  B  $200  for  his  horse.  A  may  withdraw  his 
offer  at  any  time  before  it  is  accepted. 

60.  A  writes  B  that  he  will  buy  all  his  com  at  sixty  cents  a 
bushel.  B  replies  by  mail  that  he  accepts  A's  offer.  Before 
B's  acceptance  reaches  A,  but  after  it  is  mailed,  B  receives  a 
letter  from  A  revoking  his  offer.     A  is  bound. 

61.  A,  whose  wife  is  in  a  burning  building,  exclaims  to  the 
bystanders  that  he  will  pay  $100  to  any  person  who  will  bring 
her  out  dead  or  alive.  B  does  so.  B  is  entitled  to  the  reward 
offered.* 

5ft.  Af  a  vendor  of  a  certain  medicine,  advertises  that  any 
person  who  buys  and  uses  the  remedy  and  subsequently  con- 
tracts the  disease  it  is  guaranteed  to  prevent  will  be  paid  $100. 
B  buys  and  uses  the  remedy  and  subsequently  contracts  the 
disease.     B  is  entitled  to  the  $100.^ 

87.  Consideration. — To  render  a  promise  binding  it 
must  be  based  upon  a  valuable  consideration.  This 
may  consist  "in  some  right,  interest,  profit,  or  benefit 
accruing  to  one  party,  or  some  forbearance,  detriment, 
loss,  or  responsibihty  given,  suffered,  or  undertaken  by 
the  other."  While  a  consideration  may  be  very  slight, 
it  is  essential  that  the  benefit  conferred  or  detriment 
suffered  be  of  value  in  the  eye  of  the  law.  A  merely 
moral  obligation  will  not  support  a  promise,  nor  will  a 
merely  good  consideration. 

A  contract  under  seal  is  said  to  be  valid  without  a 
consideration.  The  seal  is  presumptive  evidence  of  a 
consideration,  and  at  the  early  common  law  it  was  con- 
clusive. Under  the  modern  rule,  however,  it  is  rebut- 
table. 

The  law  looks  favorably  upon  the  settlement  of  dis- 

1  Reif  v.  Paige,  55  Wis.  496,  13  N.  W.  R.  473,  49  Am.  Rep.  731. 
3  Carill  V.  Carbolic  Smolce-Ball  Co.,  3  Q.  B.  D.  484. 
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putes,  and  a  compromise  is  a  highly  favored  considera- 
tion. 

88.  What  may  be  a  sufficient  consideration. — The 
waiver  or  forbearance  of  a  legal  or  equitable  right  at 
the  request  of  the  promisor  is  a  sufficient  consideration 
to  support  his  promise.  And  where  there  is  a  meri- 
torious claim  made  in  good  faith,  forbearance  to  prose- 
cute it  is  a  sufficient  consideration,  although  a  suit  based 
upon  it  would  have  failed. 

A  promise  to  do  something  which  the  promisor  is 
legally  bound  to  do  is  not  a  sufficient  consideration. 
Thus,  part  payment  of  a  liquidated  claim,  which  is  due, 
is  no  consideration  for  a  promise  to  forego  the  balance. 

Refraining  from  using  liquor  or  tobacco  for  a  certain 
time  at  anoth^'s  request  is  a  sufficient  consideration  to 
support  a  promise.  But  where  the  circumstances  are 
such  as  to  repel  the  inference  that  compensation  is  in- 
tended the  law  will  not  imply  a  promise  to  pay.  Thus, 
where  the  circumstances  show  that  the  services  are  per- 
formed merely  from  kindly  or  charitable  motives  the 
law  will  not  imply  a  promise  to  pay  for  them.  Naming 
a  child  after  a  certain  person  at  his  request  upon  his 
promise  to  pay  the  parent  a  certain  sum  is  a  sufficient 
consideration  to  support  his  promise. 

Where  a  promise  is  made  based  upon  a  consideration 
which  fails,  the  promise  will  not  support  an  action ;  and 
money  paid  on  a  promise  where  the  consideration  fails 
may  be  recovered.  Thus,  where  money  is  paid  for 
property  where  title  is  warranted  and  the  title  fails,  the 
money  paid  may  be  recovered;  but  where  the  parties 
mutually  understand  that  the  title  is  doubtful,  the  rule 
is  otherwise. 

An  illegal  consideration  (such  as  a  violation  of  moral- 
ity or  of  decency)  is  in  contravention  of  the  common  law 
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and  will  not  support  a  promise.  Motive,  however,  is 
not  the  same  thing  as  consideration. 

As  a  rule,  a  past  consideration  will  not  support  a 
promise.  There  are,  however,  some  exceptions  to  this 
rule ;  a  past  consideration  based  upon  a  previous  request, 
where  there  is  an  implied  understanding  to  pay,  or  one 
consisting  of  a  voluntary  act  which  the  promisor  was 
legally  bound  to  do,  or  one  barred  by  the  statute  of  lim- 
itations, or  some  other  rule  of  law,  will  support  a 
promise. 

The  performance,  or  promise  of  performance  of  an 
existing  contract  with  a  third  party  will  not  support 
another  promise.  Where  the  promise  undertakes  to  ful- 
fill the  conditions  of  an  outstanding  contract  with  a 
third  party  the  consideration  is  unreal. 

EXAMPLES 

53.  A  promises  B  that  he  will  repair  B's  automobile  free 
of  charge.  Subsequently  A  refuses  to  keep  his  promise.  B 
has  no  right  of  action  against  A  because  there  is  no  consider- 
ation for  A's  promise. 

64.  A  says  to  his  son,  B:  "I  will  give  you  $1000  if  you 
do  not  use  tobacco  until  you  are  of  age."  B  does  not  use  to- 
bacco during  his  minority.  A  is  bound  by  his  promise.  B 
suffers  a  legal  detriment  which  is  a  sufficient  consideration  to 
support  A's  promise. 

55.  A,  an  infant,  purchases  on  credit  a  diamond  ring  from 
B.  After  reaching  his  majority,  A  promises  to  pay  for  the 
ring.  A's  promise  is  binding,  although  he  is  not  liable  dur- 
ing his  minority. 

56.  A  owes  B  a  debt  which  is  barred  by  the  statute  of 
limitations.  A  promises  B  that  he  will  pay  the  debt.  A  is 
liable  on  his  promise,  since  there  is  a  sufficient  consideration 
to  support  it.  In  some  jurisdictions  this  promise  must  be  in 
writing. 
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67.  A,  a  ship  owner,  agrees  to  carry  B  from  New  York  to 
Liverpool  in  two  days  for  $1000.  The  contract  is  void  be- 
cause it  is  impossible  for  A  to  perform  it. 

68.  A,  who. has  a  horse  which  belongs  to  B,  wrongfully  re- 
fuses to  let  B  have  it.  B  thereupon  promises  A  $10  to  let 
him  have  his  horse  and  A  accepts  the  offer.  B  is  not  legally 
bound  by  his  promise  because  the  consideration  for  it  is  an 
act  which  A  is  legally  bound  to  perform  irrespective  of  B's 
promise. 

69.  A,  who  has  been  discharged  from  his  debts  by  a  cer- 
tificate in  bankruptcy,  promises  to  pay  one  of  his  old  debts. 
The  past  consideration  is  sufficient  to  support  A's  promise  and 
he  is  legally  bound. 

89.  The  Statute  of  Frauds. — The  English  Statute 
of  Frauds  was  enacted  in  1676,  towards  the  end  of  the 
reign  of  Charles  II.  Similar  statutes  have  been  en- 
acted by  most  of  the  American  states.  Their  purpose 
is  to  prevent  fraud  and  perjury  in  the  proving  of  con- 
tracts. The  two  sections  of  the  English  statute  which 
relate  particularly  to  contracts  are  the  fourth  and  the 
seventeenth. 

90.  Contracts  necessarily  in  writing. — The  fourth 
section  provides  that  the  following  promises  or  contracts 
to  be  enforcible  must  be  in  writing  and  signed  by  the 
party  to  be  charged: 

1.  Any  promise  of  an  executor  or  administrator  to 
pay  out  of  his  own  estate  any  debt  due  from  the  estate 
he  is  administering. 

2.  Any  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person. 

8.  Any  promise  to  perform  some  act,  such  as  to  trans- 
fer property  or  pay  money,  in  consideration  of  mar- 
riage. 

4.  Any  contract  for  the  sale  of  lands,  tenements  or 

XII 


60  COMMERCIAL  LAW 

hereditaments,  or  any  interest  in  or  concerning  them. 

5.  Any  contract  which  by  its  terms  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making 
thereof. 

At  common  law  an  executor  or  administrator  might 
sue  and  be  sued  as  the  representative  of  the  deceased. 
He  is  not  required  to  pay  anything,  however,  out  of  his 
own  estate.  Should  the  credit  of  the  deceased's  estate 
become  weak  and  unstable  a  promise  by  the  executor  or 
administrator  to  answer  damages  out  of  his  own  estate 
must  be  in  writing  and  signed  by  himself  or  his  agent. 

Any  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another  is  a  promise  in  the  nature  of  a 
guaranty  or  suretyship.  There  must  be  a  liability  of 
a  third  party  for  whom  the  promisor  undertakes  to 
answer.     (See  section  257.) 

The  agreement  made  in  consideration  of  marriage  is 
not  a  promise  to  marry  but  a  promise  to  perform  some 
act  in  consideration  of  a  marriage  actually  taking  place. 
Promises  to  marry,  although  mutual,  are  not  within 
the  statute. 

A  contract  which  can  be  performed  within  a  year  is 
not  within  the  statute ;  the  fact  that  it  is  not  performed 
within  a  year  is  inmiaterial.  Furthermore,  if  the  part 
which  one  of  the  parties  agrees  to  do  can  all  be  done 
within  the  year  it  is  not  within  the  statute. 

91.  What  may  constitute  the  '^writing/' — The  writ- 
ing required  may  be  a  mere  memorandum  provided  it 
contain  all  of  the  essential  terms  of  the  contract.  It 
need  not  be  formal,  but  may  consist  of  letters,  tele- 
grams, bills,  etc.  The  parties  and  subject-matter,  how- 
ever, must  be  capable  of  identification  and  the  papers 
must  be  capable  of  being  connected  without  oral  expla- 
nation. 
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The  consideration,  as  well  as  the  other  terms,  must 
be  expressed  in  the  writing,  and  the  writing  must  be 
signed  by  the  party  charged  or  by  his  agent. 

The  fourth  section  of  the  statute  of  frauds  does  not 
make  any  contract  void  or  even  voidable.  It  is  not  the 
validity  of  the  contract  which  is  affected  by  the  fact 
that  it  is  not  in  writing,  but  rather  the  remedy. 

92.  Contracts  regarding  personal  property:  under 
the  statute.  The  seventeenth  section  relates  to  the  sale 
of  personal  property  and  provides  as  follows :  "No  con- 
tract for  the  sale  of  any  goods,  wares,  or  merchandises 
for  the  price  of  ten  pounds  sterling,  or  upwards,  shall 
be  allowed  to  be  good,  except  ( 1 )  the  buyer  shall  accept 
part  of  the  goods  so  sold  and  actually  receive  the  same, 
(2)  or  give  something  (in  New  York  and  Wisconsin, 
at  the  time  the  contract  is  made)  in  earnest  to  bind  the 
bargain  or  in  part  payment,  (8)  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made 
and  signed  by 'the  parties  to  be  charged  by  such  con- 
tract, or  their  agents  thereunto  lawfully  authorized." 

In  a  majority  of  the  states  of  the  Union  this  section, 
in  a  modified  form,  has  been  enacted.  It  is  not  in 
force,  however,  in  some  sixteen  states,  including  Illinois. 
The  price  or  sum  varies  from  any  amount,  however 
small,  to  $200.  In  six  states  it  is  $80,  in  twenty  states 
and  in  the  District  of  Columbia  $50,  and  in  four  states, 
including  California,  it  is  $200.  In  Iowa  and  Florida 
the  amount  is  not  limited. 

The  section  is  not  applicable  to  contracts  for  work, 
labor  and  materials.  In  fact  the  courts  do  not  agree 
as  to  what  constitutes  such  a  contract.  The  English 
courts  hold  that  where  the  contract  contemplates  the 
ultimate  transfer  of  the  property  in  a  chattel,  although 
the  chattel  is  to  be  manufactured,  the  statute  is  appli- 
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cable.  In  most  of  our  states  this  rule  obtains,  provided 
the  chattel  to  be  made  is  one  which  the  seller  is  in  the 
habit  of  making  in  his  business.  On  the  other  hand, 
if  the  chattel  is  to  be  specially  manufactured  the  statute 
is  not  applicable.  Though  in  New  York  and  a  few 
other  states  the  rule  was  somewhat  different,  the  Massa- 
chusetts rule  has  been  almost  universally  adopted 
through  the  Uniform  Sales  Act.  (Chap.  571,  Laws 
New  York,  1911.) 

The  expression,  "goods,  wares,  and  merchandise," 
comprises  all  portable  corporeal  property.  In  this 
country,  it  also  comprises  incorporeal  property,  such  as 
promissory  notes,  bonds,  stocks,  etc.  In  England,  in- 
corporeal personal  property  is  not  included.  In  both 
countries  the  expression  comprises  emblements,  i.  e., 
growing  annual  crops,  but  not  perennial  crops,  such  as 
grass,  fruits,  etc.  It  does  not  include  standing  trees, 
except  where  the  ownership  is  not  to  pass  until  after 
severance. 

EXAMPLES 

60.  A  makes  B  an  oral  offer  of  $10,000  for  a  certain  farm. 
B  accepts  the  offer  in  writing.     B  is  bound  but  A  is  not. 

61.  A  holds  a  promissory  note  against  B  which  B  refuses 
to  pay.  C  orally  promises  A  that  he  will  pay  the  note  if  A 
will  not  sue  B,  and  A  agrees.  C  is  not  bound.  His  promise 
is  to  answer  for  the  default  of  another  party,  and  to  be  bind- 
ing must  be  in  writing. 

62.  A  desires  to  purchase  of  B  a  suit  of  clothes  on  credit. 
C  orally  promises  B  that  if  A  fails  to  pay  for  the  suit  that 
he  will.  C's  promise  is  a  collateral  undertaking  and  not  bind- 
ing. 

6S.  A  orally  promises  his  son,  B,  that  he  will  transfer  to 
him  (B),  a  certain  farm  if  B  will  marry  C.  B  marries  C. 
A's  promise  is  not  binding  because  it  is  not  in  writing. 

64.  A  orally  agrees  with  B  to  sell  him  an  acre  of  growing 
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turnips  for  $25.  B  gathers  the  turnips  and  A  claims  them 
on  the  ground  that  their  contract  falls  within  the  fourth  section 
of  the  statute  of  frauds.  A*s  contention  is  wrong.  Growing 
turnips  are  personal  property. 

65.  A  orally  agrees  with  B  to  sell  him  the  standing  timber 
on  a  certain  tract  of  land  for  $25,  ownership  to  pass  at  once. 
Before  the  timber  is  cut,  A  repudiates  the  contract.  A  is  not 
liable  for  breach  of  contract.  The  standing  timber  is  realty. 
The  timber  would  be  personalty  if  A  agreed  to  cut  it  and 
measure  it  before  he  passed  title  to  B. 


CHAPTER  V 

FORMATION  OF  CONTRACTS:  VOID  AND  VOID-' 

ABLE  CONTRACTS 

< 

98.  Legality  of  object. — ^An  agreement  whose  object 
is  illegal  does  not  result  in  a  contract  and  therefore  is 
not  enf orcible  at  law.  It  may  be  illegal  either  because 
it  is  in  violation  of  positive  law  or  because  it  is  contrary 
to  public  policy.  An  agreement  to  do  an  act  which  is 
positively  prohibited  by  statute  is  illegal  and  void.  But 
an  agreement  to  do  en  act,  the  doing  of  which  is  penal- 
ized by  statute  is  not  necessarily  illegal.  The  question 
of  its  illegality  is  one  depending  upon  the  construction 
of  the  particular  statute. 

An  agreement  to  do  an  act  involving  the  commis- 
sion of  a  crime  is  illegal.  And  an  agreement  to  commit 
even  a  civil  wrong  is  usually  illegal.  Thus,  an  agree- 
ment to  carry  out  a  fraudulent  scheme  and  divide  the 
profits  is  illegal.  And  an  agreement  to  defraud  cred- 
itors is  illegal.  A  debtor  may  make  a  composition  with 
his  creditors,  but  if,  in  order  to  obtain  the  consent  of 
a  particular  creditor,  he  secretly  promises  him  some 
advantage  over  the  others,  the  agreement  is  illegal  and 
void.     This  was  held  in  an  English  case : 

Each  creditor  consents  to  lose  part  of  his  debt  in  consid- 
eration that  the  others  do  the  same,  and  each  creditor  may 
be  considered  to  stipulate  with  the  others  for  a  release  from 
them  to  the  debtor  in  consideration  of  the  release  by  him. 
Where  any  creditor,  in  fraud  of  the  agreement  to  accept  the 
composition,  stipulates  for  a  preference  to  himself,  his  stip- 
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ulation  is  altogether  void;  not  only  can  he  take  no  advantage 
from  it,  but  he  is  also  to  lose  the  benefit  of  the  composition.^ 

J94.  Wagering  contracts. — ^At  common  law,  wager- 
ing contracts  were  enforcible.  By  statute,  however, 
both  in  England  and  in  this  country,  they  are  illegal. 
A  wagering  contract  is  one  by  which  one  of  the  parties 
agrees  to  pay  the  other  money  or  property  upon  the 
happening  of  an  uncertain  event. 

Contracts  of  insurance,  although  in  the  nature  of 
wagering  contracts,  are  enforcible. 

96.  Board  of  trade  contracts. — Contracts  made  for 
the  sale  and  future  delivery  of  comimodities  at  definite 
prices  are  legal  or  illegal  depending  upon  the  intention 
of  the  parties.  When  the  intention  is  actually  to  deliver 
the  commodities  as  agreed  they  are  legal.  But  when 
the  intention  is  merely  to  make  a  settlement  by  one  party 
paying  the  difference  between  the  market  price  and 
the  contract  price,  they  are  illegal.  And  a  note  or 
bond  given  in  payment  of  such  settlement  is  void. 

96.  Usurious  contracts. — Statutes  prescribe  what 
shall  constitute  a  legal  rate  of  interest  on  loans  where 
the  agreement  for  interest  does  not  specify  the  rate. 
They  also  prescribe  what  shall  constitute  a  maximum 
rate.  When  the  agreement  specifies  a  greater  rate 
than  the  maximum  allowed  by  statute  the  excess  is  usury. 

The  statutes  relating  to  usury  are  not  harmonious. 
Some  declare  the  excess  void;  others  declare  the  whole 
interest  forfeited;  while  still  others  declare  the  contract 
void.  In  a  few  states  and  in  England  the  usiuy  stat* 
utes  have  been  repealed. 

Corrupt  devices  the  object  of  which  is  to  defeat  the 
usury  laws  are  ine£Pectual. 

iMuIlalieu  v.  Hodgson,  16  Q.  B.  D.  689. 
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97.  Contracts  in  restraint  of  trade. — Contracts  which 
unreasonably  restrain  trade  are  void.  Such  contracts 
are  against  public  policy  because  they  tend  to  create 
monopolies  and  because  they  take  away  from  one  V)f 
the  parties  a  mode  of  making  his  living. 

When  the  restraint  imposed  is  greater  than  is  reason- 
ably necessary  it  is  void.  If  it  is  not  unreasonable  and 
does  not  unduly  prejudice  the  interests  of  the  public  and 
is  founded  upon  a  valuable  consideration  it  is  enf orcible. 

The  restraint  may  relate  to  space  or  time,  and  in 
regard  to  either  may  be  unlimited.  In  all  cases,  how- 
ever, it  must  be  reasonably  necessary  to  protect  the 
party  in  whose  favor  it  is  imposed.^ 

98.  Unlawful  combinations. — Combinations  between 
dealers  in  staple  commodities  to  control  and  increase 
the  price  by  decreasing  the  production,  or  preventing 
competition  are  illegal  and  void.  This  doctrine  was 
set  forth  in  a  Pennsylvania  case :  ^ 

When  competition  is  left  free  individual  error  or  folly  will 
generally  find  a  correction  in  the  conduct  of  others.  But  here 
the  companies  have  combined  together  to  govern  the  supply 
and  the  price  of  coal.  .  .  .  This  combination  has  a  power 
in  its  confederated  forms  which  no  individual  can  confer. 
The  public  must  succumb  to  it,  for  it  has  left  no  competition 
free  to  correct  its  baleful  influence.  When  the  supply  of  coal 
is  suspended,  the  demand  for  it  becomes  importunate,  and 
prices  must  rise;  or,  if  the  supply  goes  forward,  the  price 
fixed  by  the  confederates  must  accompany  it.  .  •  .  The 
influence  of  a  lack  of  supply,  or  a  rise  in  the  price,  of  an 
article  of  such  prime  necessity,  cannot  be  measured. 
Such  a  combination  is  more  than  a  contract ;  it  is  an  oiFense. 

1  Hie  text  of  the  Sherman  Anti-Trust  Act  will  be  found  in  Appendix  I. 
See  also  the  leading  case  of  Diamond  Match  Co.  v.  Roeber,  106  N.  T.  4T3» 
II  St  R.  47;  97  N.  Dig.  174. 

2  Morris  Run  Coal  Co.  v.  Coal  Co.,  68  Pa.  173. 
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What  are  known  as  "comers"  in  the  market  are 
clearly  illegal.  Moreover,  a  combination  to  create  a 
corner  in  a  necessary  of  life  is  not  only  illegal  but  also 
criminal. 

It  has  been  held  illegal  for  workmen  to  combine  to 
enhance  the  price  of  their  labor.  Thus,  it  is  said  in  an 
Illinois  case :  ^ 

All  of  the  members  of  the  association  are  engaged  in  the 
same  business  within  the  same  territory,  and  the  object  of  the 
association  is  purely  and  simply  to  silence  and  stifle  all  com- 
petition as  between  its  members.  No  equitable  reason  for  such 
restraint  exists,  the  only  reason  put  forward  being  that,  un- 
der the  influence  of  competition  as  it  existed  prior  to  the  or- 
ganization of  the  association,  prices  for  stenographic  work  had 
been  reduced  too  far,  and  the  association  was  organized  for 
the  purpose  of  putting  an  end  to  all  competition,  at  least  as 
between  those  who  could  be  induced  to  become  members.  True, 
the  restraint  is  not  so  far  reaching  as  it  would  have  been  if 
all  the  stenographers  in  the  city  had  joined  the  association, 
but,  so  far  as  it  goes,  it  is  precisely  of  the  same  character,  pro- 
duces the  same  results,  and  is  subject  to  the  same  legal  objec- 
tion. 

It  is  to  be  observed,  however,  that  by  the  weight  of 
authority  combinations  of  workmen  to  control  the  price 
of  their  labor  or  skill  are  not  necessarily  illegal.  If  the 
means  contemplated  and  the  object  sought  are  not  un- 
lawful such  combinations  are  generally  held  valid.  On 
this  question,  Greenhood  says :  ^ 

Combinations  of  artisans  for  their  common  benefit,  as  for 
the  development  of  skill  in  their  trade,  or  to  prevent  over- 
crowding therein,  or  to  encourage  those  belonging  to  their 
trade  to  enter  their  fold,  or  for  the  purpose  of  raising  the 

1  Moore  y.  Bennett,  140  HL  60,  99  N.  E.  R.  888,  SS  Am.  St  Rep.  916. 
t  Greenhood  on  Public  Policy,  rule  5i6. 
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prices  of  labor,  are  valid,  provided  no  force  or  other  unlawful 
means  be  employed  to  carry  out  their  ends,  or  their  object  be 
not  to  impoverish  third  persons,  or  to  extort  money  from  em- 
ployers, or  to  encourage  strikes  or  breaches  of  contract,  or  to 
restrict  the  freedom  of  members  for  the  purpose  of  compelling 
employers  to  conform  to  their  rules. 

99.  Contracts  made  on  Sunday. — ^At  common  law, 
contracts  made  on  Sunday  are  as  valid  as  if  made  on 
some  other  day.  By  statute,  however,  both  in  England 
and  in  this  country,  such  contracts  are  generally  made 
illegal.  The  various  statutes  upon  this  subject,  how- 
ever, are  not  harmonious.  Some  expressly  declare  such 
contracts  void,  while  others  prohibit  all  secular  business, 
and  there  are  some  that  prohibit  business  or  labor  even  in 
a  man's  ordinary  calling.  A  contract  made  on  Sunday 
may  not  be  illegal,  but  one  to  be  performed  on  Simday 
is  illegal.^ 

In  all  of  the  states  contracts  made  respecting  works 
of  charity  or  necessity  are  valid,  but  in  their  definition 
of  a  work  of  necessity  or  charity  the  decisions  are  not 
harmonious.  The  general  rule  is,  that  anything  which 
must  be  done  to  save  life  or  to  preserve  health  or  prop- 
erty, and  which  must  be  done  on  Sunday  or  not  at  all, 
is  a  work  of  necessity.  So  also  is  any  act  the  object 
of  which  is  to  relieve  distress  or  suffering,  or  which 
relates  to  religious  worship,  an  act  of  charity.  The 
word  "necessity"  does  not  imply  an  absolute  necessity, 
but  rather  "a  moral  fitness  or  propriety  of  the  work  and 
labor  done,  under  the  circumstances  of  any  particular 
case."     Thus,  the  following  have  been  held   acts  of 

1  In  New  York  a  contract  is  not  void  because  made  on  Sunday.  A  deed, 
check,  etc.,  is  perfectly  good  if  dated  and  delivered  on  that  date.  Only- 
public  sports,  servile  labor,  manufactures,  public  sales  of  goods  are  pro- 
hibited.   Penal  Cod(^  859-877. 
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necessity:  repairing  railroad  tracks  and  public  high- 
ways ;  transporting  live  stock  by  a  common  carrier ;  shoe- 
ing horses  used  in  carrying  mail;  sending  a  call  to  a 
physician  by  telegram ;  loading  a  ship  where  navigation 
is  in  danger  of  closing.  On  the  other  hand,  the  follow- 
ing have  been  held  not  to  be  acts  of  necessity:  shaving 
and  cutting  hair  by  a  barber;  selling  meat  by  a  butcher; 
giving  a  promissory  note  to  secure  the  discharge  of  a 
prisoner. 

Church  subscriptions  made  on  Simday  have  been  held 
enfordble.  And  promissory  notes,  deeds  and  mort- 
gages, which  are  signed  on  Sunday,  but  not  delivered 
until  a  secular  day,  are  valid.  Yet  those  signed  on  a 
secular  day  and  delivered  on  Sunday  are  void,  except 
in  the  case  of  negotiable  instruments  in  the  hands  of 
a  bona  fide  purchaser  for  value. 

100.  Contracts  in  derogation  of  marriage. — Con- 
tracts which  are  in  derogation  of  the  marriage  relation 
are  generally  held  to  be  against  public  policy  and  there- 
fore void.  However,  restraint,  to  render  them  void, 
must  be  unreasonable.  A  contract  never  to  marry  at  all, 
or  never  to  marry  anyone  but  a  particular  person,  is 
void.  Where  one  person  bets  another  that  he  will  not 
marry  within  a  certain  time,  say  one  year,  the  wager  is 
void  even  at  common  law.  On  the  other  hand,  a  con- 
tract not  to  marry  without  the  consent  of  parents,  or 
until  of  age,  is  valid,  because  the  restraint  is  not  con- 
sidered an  unreasonable  one. 

Marriage  brokerage  contracts  are  against  public 
policy  and  for  this  reason  void.  Such  contracts  tend  to 
restrain  freedom  of  choice  in  entering  into  the  marriage 
relation.  A  marriage  brokerage  contract  is  one  in 
which  one  party  promises  to  procure  or  bring  about  a 
marriage  between  the  promisee  and  a  third  party.     The 
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promise  in  such  a  case  is  void  even  when  the  promisee 
and  third  party  are  abeady  engaged/ 

101.  Contracts  of  an  immoral  nature. — Contracts 
which  are  in  violation  of  established  rules  of  morality 
are  against  public  policy  and  void.  Thus,  a  promise 
given  in  consideration  of  unlawful  cohabitation  or  inter- 
course, either  present  or  future,  is  void.  The  same  rule 
obtains  where  the  consideration  is  past,  except  when  the 
promise  is  under  seal. 

102.  Contracts  in  fraud  of  third  parties. — Contracts 
which  have  a  direct  tendency  to  induce  a  party  to  com- 
mit a  breach  of  trust  or  to  defraud  a  third  party  are 
illegal  and  void.     On  this  point  Greenhood  says :  * 

Contracts  which  are  opposed  to  open,  upright,  and  fair  deal- 
ings, are  opposed  to  public  policy.  A  contract  by  which  one 
is  placed  under  a  direct  inducement  to  violate  the  confidence  re- 
posed in  him  by  another  is  of  this  character.  •  •  •  The 
law  will  not  only  avoid  contracts,  the  avowed  purpose  or  ex- 
press object  of  which  is  to  do  an  unlawful  act,  but  those 
made  with  a  view  to  place,  or  the  necessary  effect  of  which  is 
to  place,  a  person  imder  wrong  influences,  and  offer  him  a 
temptation  which  may  injuriously  affect  the  rights  of  third 
persons. 

108.  Contracts  against  UabiUty  for  negligence. — ^A 
stipulation  in  a  contract  with  a  common  carrier  (either 
of  goods  or  passengers)  exempting  it  from  liability  for 
damages  caused  by  its  agents*  or  servants'  negligence 
is  against  public  policy  and  void.  A  stipulation  in  a 
contract  between  a  conmion  carrier  and  its  employes 
that  the  former  shall  not  be  liable  to  the  latter  for  in- 

1  Morrison  v.  Rogers,  115  Cal.  959,  46  Pac.  Rep.  1079,  56  Am.  St  Rep.  95. 

In  New  York  the  courts  will  grant  restitution  of  money  paid,  or  of 
property  transferred  to  the  brolcer.  Duval  v.  Wellman,  194  N.  Y.  156; 
Place  V.  Conklin,  34  App.  Div.  191. 

s  Greenhood,  Public  Policy,  994. 
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juries  to  them  caused  by  the  negligence  of  other  em- 
ployes who  are  superior  in  authority  and  control  over 
them  is  also  against  public  policy  and  void.  This  is 
stated  in  an  Ohio  case:  ^  "Such  liability  is  not  created 
for  the  protection  of  the  employes  simply,  but  has  its 
reason  and  foundation  in  a  public  necessity  and  policy, 
which  should  not  be  asked  to  yield  or  surrender  to  mere 
private  interests  and  agreements." 

104.  Effect  of  iUegaUty. — The  effect  of  an  illegal 
stipulation  in  a  contract  depends  upon  circumstances. 
Thus,  in  a  contract  which  consists  of  a  single  promise 
supported  by  a  single  consideration  if  either  is  illegal 
the  contract  is  void.  But  in  a  contract  which  consists  of 
several  promises  or  considerations,  some  of  which  are 
legal  and  some  illegal,  the  contract  may  or  may  not  be 
whoUy  void.  If  a  division  can  be  made  whereby  one  or 
more  legal  promises  are  supported  by  one  or  more  legal 
considerations,  and  the  illegal  part  can  be  eliminated, 
the  legal  part  will  be  enf  orcible.  This  view  is  held  by 
Kent :  ^  "If  the  part  which  is  good  depends  upon  that 
which  is  bad,  the  whole  is  void;  and  so  I  take  the  rule 
to  be  if  any  part  of  the  consideration  be  malum  in  se, 
or  the  good  and  void  consideration  be  so  mixed,  or 
the  contract  so  entire,  that  there  can  be  no  apportion- 
ment." And  as  said  in  a  Massachusetts  case :  ^  "  If  any 
part  of  an  agreement  is  valid,  it  will  avail  pro  tanto, 
though  another  part  of  it  be  prohibited  by  statute ;  pro- 
vided the  statute  does  not,  either  expressly  or  by  neces- 
sary implication,  render  the  whole  void;  and  provided 
furthermore,  that  the  sound  part  can  be  separated  from 

1  Lake  Shore  &  M.  S.  R7.  Ca  ▼.  Spangler,  41  Ohio  St  471,  8  N.  E.  R. 
467»  50  Am.  Rep.  833. 

2  9  Kent  Comm.  467. 

s  Rand  y.  Mather,  11  Cush.  (Mass.)  1,  59  Am.  Dec.  131. 
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the  unsound,  and  enforced  without  injustice  to  the  de- 
fendant." 

EXAMPLES 

66.  A  and  B  bet  on  a  horse  race  in  which  neither  has  an 
interest.  At  the  English  common  law  the  wager  is  enforci- 
ble.  In  this  country,  however,  statutes  in  many  states 
make  wagering  contracts  illegal;  and  independently  of  statute 
such  contracts  generally  are  held  illegal  as  being  against  pub- 
lic policy. 

67.  A,  an  unlicensed  school  teacher,  contracts  to  teach  a 
certain  school  for  a  term  at  $50  per  month.  A  statute  re- 
quires that  persons  who  teach  school  shall  hold  certificates. 
A  cannot  recover  for  his  services.  A  like  rule  obtains  in  the 
case  of  tmlicensed  physicians,  lawyers,  innkeepers,  pliunbers, 
real-estate  brokers,  etc. 

68.  A,  a  carpenter,  erects  a  bowling  alley  in  a  building  ap- 
purtenant to  a  saloon,  where  a  statute  prohibits  it.  A  cannot 
recover  for  his  services. 

69.  A  is  employed  to  assist  in  running  a  certain  excursion 
steamboat  on  Sunday.  A  statute  prohibits  **worldly  employ- 
ment" on  Simday.     A  cannot  recover  for  his  services. 

70.  A  employs  B  to  assist  in  drawing  in  wheat  on  Sunday. 
The  wheat  is  in  imminent  danger  of  being  destroyed  unless 
taken  care  of  on  that  day.  A  statute  prohibits  work  on  Sun- 
day except  works  of  necessity  or  charity.  B  can  recover  for 
his  services. 

71.  A  sells  B  on  Sunday  some  tobacco  on  credit.  A  statute 
prohibits  sales  of  goods  on  Sunday,  except  drugs,  medicines, 
provisions,  or  other  articles  of  immediate  necessity.  A  can- 
not recover  for  the  tobacco.^ 

7S.  A  and  B  are  partners.  A  executes  an  assignment  on 
Sunday  and  B  executes  and  delivers  it  on  the  next  day.  The 
assignment  Is  valid.^ 

78.  A  takes  out  a  policy  of  Insurance  on  his  own  life,  pay- 

1  State  v.  Ohmer,  34  Mo.  App.  115. 

2  FarwcU  v.  Webster,  71  Wis.  485,  37  N.  W.  R.  437. 
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able  to  himself,  his  executors,  administrators,  or  assigns.  A 
commits  suicide  while  sane.  Upon  this  subject  the  policy  is 
silent.  Upon  grounds  of  public  policy  and  the  presumed  in- 
tention of  the  parties  there  can  be  no  recovery  on  the  policy.^ 

74.  A,  a  real-estate  dealer,  agrees  to  act  as  agent  of  both  the 
vendor  and  the  vendee  of  a  certain  farm,  from  each  of  whom 
he  is  to  receive  a  commission  in  case  a  sale  is  made.  A's  agree- 
ment is  against  public  policy  and  void.^  (See  Sec.  849.) 

75.  A  agrees  that  he  will  never  marry  any  one  but  B;  and 
furthermore,  that  if  he  break  his  promise  he  will  pay  B  $1000. 
A's  promise  is  void. 

76.  A  promises  his  son,  B,  $1000  if  he  will  remain  single 
until  he  is  of  age.     A's  promise  is  valid. 

77.  A  sells  his  grocery  to  B  and  covenants  that'  he  will  not 
engage  in  the  grocery  business  in  the  same  town  for  five  years. 
A's  covenant  is  reasonable  and  valid. 

78.  A  sells  his  retail  drug  business  to  B  and  covenants  that 
he  will  not  engage  in  the  drug  business  in  the  United  States  for 
three  years.     A's  covenant  is  against  public  policy  and  void. 

79.  A  leases  his  saloon  to  B  and  covenants  that  he  will  not 
sell  any  beer  on  the  premises  except  that  made  by  the  X  Brew- 
ing Co.     A's  covenant  is  valid.^ 

80.  A  statute  prohibits  the  sale  of  impure  foods.  A  sells  B 
a  quantity  of  impure  goods.     The  contract  is  illegal  and  void. 

81.  A,  an  unlicensed  physician,  prescribes  for  B.  A  cannot 
recover  for  his  services. 

82.  A  contracts  with  B  to  sell  him  a  certain  quantity  of 
goods  on  terms  to  be  fixed  by  C,  and  if  either  refuses  to  abide 
by  C's  decision  he  is  to  pay  the  other  party  $20.  The  con- 
tract is  valid.  The  latter  clause  is  a  provision  for  liquidated 
damages  and  not  a  wager. 

88.  A  promises  B  $100  if  he  will  bring  about  a  marriage 
between  him  and  C.  A's  promise  is  not  binding.  This  is  a 
marriage  brokerage  contract  and  against  public  policy. 

1  Hitter  v.  Ins.  Co.,  169  U.  S.  139. 

2  Rice  y.  Wood,  113  Mass.  113,  18  Am.  Rep.  459. 

»  Ferris  v.  Brewing  Co.,  155  Ind.  539,  58  N.  B.  R.  701. 
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84.  A  promises  B  $10  if  he  will  vote  for  him  for  a  public 
oiBce.     A's  promise  is  against  public  policy  and  void. 

85.  A  hires  B  to  act  as  bartender  in  his  saloon  in  a  city 
where  the  sale  of  intoxicating  liquors  is  prohibited.  B  can- 
not recover  for  services  rendered  in  such  sales. 

105.  Beality  of  consent. — One  of  the  essential  ele- 
ments of  a  valid  contract  is  reality  of  consent.  An 
apparent  agreement  of  the  minds  is  not  sufficient.  Un- 
reality of  consent  may  arise  owing  to  mistake,  misrep- 
resentation, fraud,  imdue  influence  or  duress. 

106.  Mistake. — ^Mistake  is  divided  into  two  classes — 
mistake  of  fact  and  mistake  of  law.  The  former  is 
subdivided  into  mistake  of  intention  and  mistake  of 
expression.  Mistake  of  intention  arises  where  the  par- 
ties to  a  contract  do  not  mean  the  same  thing,  or  where 
one  or  both  of  the  parties  form  untrue  conclusions  as 
to  its  subject-matter.  This  kind  of  mistake  avoids  the 
contract  because  the  minds  of  the  parties  do  not  meet. 
The  mistake  may  relate  to  the  subject-matter  of  the 
contract,  or  to  the  identity  of  one  of  the  parties.  Where 
a  mutual  mistake  is  made  in  regard  to  the  subject-mat- 
ter either  party  may  avoid  the  contract.  Where  one  of 
the  parties  is  at  a  disadvantage  in  his  knowledge  of  the 
subject-matter  the  law  imposes  upon  the  other  party  the 
duty  of  disclosing  all  material  facts  that  he  may  know. 
Where  goods  are  bought  by  description,  or  in  reliance 
upon  the  judgment  of  the  seller,  the  law  will  protect 
the  buyer.  A  mistake  in  the  identity  of  one  of  the 
parties  may  avoid  the  contract  even  when  the  mistake 
is  innocently  made.  Likewise  a  mistake  concerning 
the  quantity  or  price  of  the  subject-matter  may  render 
the  contract  voidable. 

A  mistake  of  expression  does  not  invalidate  a  con- 
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tract.  When  the  minds  of  the  parties  meet  and  a  mis- 
take is  made  in  the  written  expression  of  the  terms  of 
the  contract,  the  mistake  may  be  rectified. 

A  mistake  of  law  does  not  avoid  a  contract.  Thus, 
a  mistake  as  to  the  legal  efi*ect  of  an  instrmnent  is  no 
ground  for  rescinding  the  contract.  It  is  to  be  observed, 
however,  that  a  mistake  concerning  the  legal  effect  of 
the  technical  language  in  an  instrument  may  justify 
relief  in  equity.  Ignorance  or  mistake  of  foreign  laws, 
including  those  of  a  sister  state,  is  regarded  as  ignorance 
or  mistake  of  fact  and  may  avoid  a  contract. 

The  remedies  in  case  of  mistake  of  fact  are  both  legal 
and  equitable.  In  a  court  of  law  the  contract  may  be 
repudiated  and  money  pafd  imder  it  be  recovered.  In 
equity  a  bill  may  be  filed  to  have  the  contract  declared 
void;  or,  where  a  bill  has  been  filed  praying  specific 
performance  of  the  contract  it  may  be  resisted  by  plead- 
ing the  mistake.  In  the  case  of  a  mistake  of  expres- 
sion, a  bill  may  be  filed  praying  that  the  instrument  be 
reformed. 

107.  Misrepresentation  and  fraud. — Ordinarily  an 
innocent  misrepresentation  does  not  affect  the  validity 
of  a  contract.  There  are,  however,  some  exceptions  to 
this  rule.  Thus,  contracts  of  insurance,  and  contracts 
between  persons  occupying  a  confidential  relation,  are 
not  within  the  rule.  In  these  cases  a  material  misrep- 
resentation renders  the  contract  voidable.  And  where 
the  misrepresentation  amounts  to  a  condition  or  term 
of  the  contract  the  injured  party  may  avoid  the  con- 
tract. But  where  it  amounts  to  a  mere  warranty  his 
remedy  is  confined  to  damages  for  the  breach.  Where 
the  misrepresentation  constitutes  a  condition,  and  the 
injured  party  waives  the  breach  by  continuing  to  receive 
benefits  under  the  contract,  the  condition  becomes  a  war- 
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ranty  ex  post  facto  and  his  remedy  thereafter  is  limited 
to  damages. 

Fraud  consists  in  a  false  representation  of  a  material 
fact,  made  with  knowledge  of  f alsity,  or  in  reckless  dis- 
regard of  its  truth  or  falsity,  with  the  intention  that  it 
be  acted  upon  by  another,  who  has  the  right  to  rely 
upon  the  statement,  and  who  does  act  upon  it  to  his 
injury.  Mere  nondisclosure  of  a  fact  does  not,  as  a 
rule,  affect  the  validity  of  a  contract.  But  where  a 
duty  exists  to  disclose  a  material  fact,  and  a  failure  to 
do  so  amounts  to  an  implied  representation  that  it  does. 
not  exist,  the  nondisclosure  amoimts  to  fraud. 

The  requisites  of  fraud  are  as  follows :  The  represen- 
tation must  be  false.  It  must  relate  to  a  present  or 
past  fact.  It  must  be  known  to  be  false  by  the  party 
who  makes  it,  or  made  in  reckless  disregard  of  its  truth 
or  falsity.  It  must  be  calculated  to  deceive  and  actually 
deceive  the  other  party.  It  must  be  relied  upon  by  the 
other  party  to  his  injury. 

The  effect  of  fraud  is  not  to  render  the  contract  void, 
but  voidable  at  the  option  of  the  injured  party.  He 
may  rescind  the  contract  and  recover  what  he  has  parted 
with,  or  sue  for  damages  for  the  deceit.  He  may  also 
resist  an  action  at  law  against  him  on  the  contract, 
resist  a  suit  in  equity  for  specific  performance,  or  file  a 
bill  in  equity  to  have  the  contract  set  aside.  If  he  seeks 
to  rescind  the  contract,  he  must  return,  as  a  condition 
precedent,  the  consideration  he  received,  unless  it  has 
been  destroyed  or  taken  from  him  without  his  fault,  or 
is  of  no  value.  If,  after  discovery  of  the  fraud,  he 
receives  benefit  under  the  contract,  his  right  to  rescind 
is  gone.  Moreover,  an  unreasonable  delay,  after  such 
discovery,  will  prevent  his  obtaining  relief.  But  the 
mere  fact  that  the  consideration  received  has  depreciated 
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in  value  before  discovery  of  the  fraud  wiU  not  defeat 
the  right  to  rescind* 

108.  Undue  influence. — Undue  influence  is  akin  to 
fraud.  The  term  has  a  wide  meaning  and  is  hard  to 
define.  It  consists  in  taking  an  unfair  advantage  of 
another's  weakness  of  mind,  his  necessities  or  distress, 
or  of  a  confidence  reposed  in  the  wrong-doer. 

To  affect  the  validity  of  a  contract  the  influence  must 
foe  such  as  the  law  condemns  as  untrue.  As  said  in  a 
Michigan  case:  ^ 

Influence  obtained  by  modest  persuasion,  and  arguments  ad- 
dressed to  the  understanding,  or  by  mere  appeals  to  the  af- 
fections, cannot  properly  be  termed  "undue  influence"  in  a 
legal  sense;  but  influence  obtained  by  flattery,  importunity,  su- 
periority of  will,  mind,  character,  or  by  what  art  soever  that 
human  thought,  ingenuity,  or  cunning  may  employ,  which  would 
give  dominion  over  the  will  to  such  an  extent  as  to  destroy  the 
free  agency  or  constrain  him  to  do  against  his  will  what  he 
is  unable  to  refuse,  is  such  an  influence  as  the  law  condenms 
as  undue. 

The  effect  of  undue  influence  is  to  render  the  contract 
voidable  at  the  option  of  the  injured  party. 

109.  Duress. — ^Duress  consists  in  actual  or  threat- 
ened violence  or  imprisonment  reasonably  sufficient  to 
induce  a  person  to  enter  into  a  contract.  At  the  old 
common  law,  to  constitute  duress  by  threat  there  must 
have  been  fear  of  loss  of  life  or  limb  or  fear  of  mayhem 
or  imprisonment.  Many  English  cases,  as  well  as  some 
American  ones,  follow  this  rule.  Others,  however, 
approve  a  more  liberal  view.  These  hold  that  a  threat- 
ened assault  and  battery  may  constitute  duress.  More- 
over, by  the  weight  of  modern  American  decisions, 

1  Schofldd  ▼.  Walker,  58  Mich.  96,  IM  N.  W.  R.  694. 
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threatened  destruction  of  another's  goods,  or  unlawful 
detention  of  them  under  oppressive  circumstances,  may 
constitute  duress.  Imprisonment,  to  be  duress,  must, 
under  the  old  rule,  have  been  illegal.  Under  the  mod- 
ern rule,  however,  this  is  not  essential.  A  lawful  im- 
prisonment founded  upon  a  process  sued  out  maliciously 
and  without  probable  cause  is  duress. 

The  effect  of  duress  is,  as  in  the  case  of  undue  influ- 
ence, to  render  the  contract  voidable  at  the  option  of  the 
injiu^d  party. 

EXAMPLES 

86.  A  sells  B  a  cargo  of  tea  which  left  China  a  week  ago. 
The  day  after  the  ship  left  port  she  was  shipwrecked  and  the 
cargo  of  tea  was  destroyed.  There  is  no  contract.  Its  sub- 
ject-matter has  ceased  to  exist. 

87.  A  offers  to  sell  to  B  residence  No.  200  Church  St.,  Cham- 
paign, 111.  A  has  in  mind  residence  No.  SOO  East  Church  St. 
and  B  has  in  mind  residence  200  West  Church  St.  B  accepts 
A's  offer.  There  is  no  contract  owing  to  the  mistake  of  iden- 
tity. 

88.  A  finds  a  very  valuable  uncut  diamond  and  sells  it  to 
B  for  a  small  sum,  both  believing  that  it  is  a  stone  of  little 
value.     The  contract  is  valid  and  A  is  bound. 

89.  A  sells  his  farm  to  B.  B  knows  there  is  a  very  valuable 
coal  mine  in  it,  but  A  does  not.     A  is  bound. 

90.  A  is  the  holder  of  B's  negotiable  note.  Learning  that 
B  has  become  insolvent  he  sells  the  note  to  C,  who  is  ignorant 
of  B's  insolvency  and  who  has  had  no  reasonable  opportunity 
of  finding  it  out.  A's  concealment  is  fraudulent  and  C  is  not 
bound. 

91.  A  contracts  with  B  for  a  cargo  of  goods  *^o  arrive  ex 
Peerless  from  Bombay."  There  are  two  ships  of  that  name 
which  sail  from  Bombay  with  a  cargo  of  goods  for  the  same 
port.  A  is  thinking  of  one  of  them  and  B  of  the  other.  There 
is  no  contract. 
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9S.  A  sells  B  a  china  tea-pot.  B  thinks  it  is  Dresden  china 
and  thinks  that  A  intends  to  sell  it  as  Dresden  china.  A  knows 
that  B  thinks  he  is  getting  Dresden  china,  but  A  delivers  to 
him  a  cheaper  grade  of  china.     B  is  not  bound. 

98.  A,  who  has  been  buying  his  groceries  of  B,  sends  him  an 
order  for  a  pound  of  tea.  C,  who  has  bought  out  B,  fills  the 
order  unknown  to  A.  A  uses  the  tea  but  refuses  to  pay  for  it. 
C  cannot  compel  him  to  do  so. 

94.  A  sells  B  a  horse  which  A  represents  as  sound.  A 
knows  that  the  horse  has  the  heaves,  but  B  is  ignorant  of  this 
fact.  B  may  rescind  the  contract  and  recover  the  purchase 
price,  or  keep  the  horse  and  recover  damages  for  the  deceit. 

95.  A  is  B's  guardian.  When  B  comes  of  age  A  buys  his 
farm  at  much  less  than  its  real  value.  B  may  rescind  the  con- 
tract on  the  ground  of  undue  influence. 

96.  A,  B's  husband,  threatens  to  separate  from  her  and  not 
support  her  unless  B  deeds  her  house  and  lot  to  him.  In  con- 
sequence of  A's  threat  B  deeds  the  house  and  lot  to  him.  B 
may  have  the  deed  set  aside  on  the  ground  of  duress.^ 

97.  A,  by  means  of  a  trick,  induces  B  to  sign  a  negotiable 
note  which  B  is  led  to  believe  is  merely  a  receipt.  B  may  have 
the  note  rescinded.  If,  however,  the  note  passes  into  the  hands 
of  a  bona  fide  purchaser,  B  may  be  bound.  This  depends 
upon  whether  B  in  signing  the  note  is  guilty  of  sufficient  neg- 
ligence to  estop  him  from  setting  up  A's  fraud.  Whether  he 
is  or  not  is  a  fact  for  the  jury  to  determine. 

1  Taple^  V.  Taple7^  10  Minn.  448,  83  Am.  Dec  76. 


CHAPTER  VI 

OPERATION  AND  INTERPRETATION  OF  CONTRACTS 

110.  Rights  and  UabiUties  of  third  parties. — As  a 
rule,  a  contract  confers  rights  and  imposes  liabilities 
only  upon  the  parties  to  it.  This  is  owing  to  the  fact 
that  agreement,  or  a  meeting  of  the  minds,  is  the  basis 
of  contract. 

To  this  rule,  however,  there  is  at  least  one  exception. 
When  an  agent  makes  a  contract  for  his  principal, 
within  the  scope  of  the  agency,  and  does  not  disclose  to 
the  third  party  the  fact  that  he  is  acting  for  a  principal, 
the  third  party,  as  a  rule,  may  hold  either  the  agent 
or  the  principal,  at  his  option.  This  rule,  however,  does 
not  apply  to  contracts  under  seal  or  to  negotiable  instru- 
ments. 

When  the  third  party  makes  an  election  he  is  bound 
by  it  and  may  not  thereafter  look  to  the  other  party. 
Not  only  may  the  principal  be  held  liable  on  a  contract 
made  by  his  agent,  but,  on  the  other  hand,  the  principal 
may  claim  the  benefits  of  it. 

Although  a  contract  cannot,  as  a  rule,  impose  a  lia- 
bility upon  one  who  is  not  a  party  to  it,  a  third  party 
may  render  himself  liable  in  tort  by  maliciously  inter- 
fering with  its  performance.  Thus,  where  a  third  party 
maliciously  induces  a  servant  to  commit  a  breach  of 
contract  with  the  master  the  third  party  renders  himself 
liable  in  tort  to  the  master.  Some  courts  hold  that  this 
doctrine  is  applicable  only  to  contracts  between  master 
and  servant,  but  by  the  great  weight  of  authority  it 
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is  applicable  to  contracts  in  general;  and  this  view 
obtains  in  England. 

111.  Contracts  made  for  the  benefit  of  a  third  party. 
— In  most  of  the  states,  when  one  party  makes  a  con- 
tract with  another  for  the  direct  benefit  of  a  third  party, 
the  last  may  recover  upon  it.  This  rule,  however,  does 
not  obtain  in  England.  In  New  York  and  many  other 
states,  not  only  must  the  promise  be  for  benefit  of  the 
third  party,  but  in  addition  to  this  there  must  be  such 
a  relation  between  him  and  the  promisee  that  the  prom- 
isor's obligation  constitutes  a  satisfaction  of  some  duty 
of  the  promisee  to  the  third  party.  A  New  York  case 
holds :  ^ 

It  is  not  sufficient  that  the  performance  of  the  promise  may 
benefit  the  third  person.  It  must  have  been  entered  into  for  his 
benefit,  or  at  least  such  benefit  must  be  the  direct  result  of  per- 
formance, and  so  within  the  contemplation  of  the  parties ;  and, 
in  addition,  the  promisee  must  have  a  legal  interest  that  the 
promise  be  performed  in  favor  of  the  party  claiming  perform- 
ance. 

A  Massachusetts  decision  follows  the  same  idea  :^ 

The  general  rule  of  law  is  that  a  person  who  is  not  a  party 
to  a  simple  contract,  and  from  whom  no  consideration  moves, 
cannot  sue  on  the  contract;  and,  consequently,  that  a  promise 
made  by  one  person  to  another  for  the  benefit  of  a  third  person, 
who  is  a  stranger  to  the  consideration,  will  not  support  an  action 
by  the  latter.' 

EXAMPLES 

98.  A,  acting  as  the  agent  of  B,  his  undisclosed  principal, 
makes  a  contract  with  C.  When  C  learns  of  the  agency  he  may 
hold  A  or  B  at  his  option* 

99*  A  owes  B  $100 ;  without  A's  consent,  C  gives  his  promis* 

1  Dumherr  v.  Ran,  135  N.  Y.  219,  32  N.  E.  R.  49. 
s  Exchange  Bank  v.  Rice,  107  Mass.  37,  9  Am:  Rep.  1. 
«  Sec  also  Lawrence  v.  Fox,  20  N.  Y.  268;  Buchanan  v.  Tilden,  158  N.  Y. 
100,  59  N.  K  724,  70  Am.  St  Rep.  454,  44  L.  R.  A.  170. 
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sory  note  for  $100  to  B  in  payment  of  the  debt.  A  is  not  liable 
to  C.  "A  man  cannot,  of  his  own  will,  pay  another  man's  debt 
without  his  consent  and  thereby  convert  himself  into  a  cred- 
itor." 1 

100..  A  contracts  with  B  to  sing  in  B's  opera  house  for 
three  months  for  $5,000.  C  induces  A  to  break  his  contract 
with  B  and  sing  in  C's  opera  house  during  this  term.  C  is 
liable  to  B  for  the  damages  to  him  resulting  from  A's  breach 
of  contract. 

101.  A  employs  B  to  transport  a  cargo  of  tea  from  Canton 
to  San  Francisco.  B  employs  C  to  transport  the  cargo.  A 
is  not  liable  to  C.  The  contract  between  A  and  B  confers  no 
rights  upon  C  because  he  is  not  a  party  to  it;  nor  does  the 
contract  between  B  and  C  impose  any  liability  upon  A  for  a 
similar  reason. 

102.  Water  Company  A  contracts  with  the  city  of  B  to 
supply  it  with  water  for  extinguishing  fires.  The  Water 
Company  commits  a  breach  of  its  contract  as  a  result  of 
which  breach,  C,  a  citizen  of  B,  has  his  house  destroyed  by 
fire.  C  has  no  redress  against  the  Water  Company  because 
he  is  not  a  party  to  the  contract.^ 

103.  A  and  B  form  a  partnership.  The  articles  provide 
that  if  either  partner  die  his  widow  shall  receive  a  certain 
annuity  from  the  business  for  a  period  of  five  years  from  her 
husband's  death.  A  dies.  His  widow  may  recover  the  annuity 
because  the  articles  of  partnership  created  a  trust  in  her  favor. 

104.  A  agrees  to  name  his  son  after  B  in  consideration 
that  B  pay  the  son  $500  when  the  latter  reaches  his  majority. 
A  names  his  son  after  B.  The  son  may  look  to  B  for  the  $500 
when  he  reaches  his  majority.  Here  the  blood  relation  be- 
tween A  and  his  son  takes  the  place  of  the  duty  which  the 
promisee  must  owe  the  beneficiary. 

105.  A  owes  B  $100.  A  loans  C  $100  upon  his  promise 
to  repay  the  amount  to  B  in  payment  of  A's  debt ;  B  may  sue 
C  for  the  amount. 

1  Becker  v.  Waterworks  Co.,  79  la.  419,  44  N.  W.  R.  694. 

2  Dumford  v.  Messiter,  5  Maule  &  S.  446. 
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106.  A  and  B  are  partners.  A  contract  is  entered  into  by 
A,  B  and  C  whereby  C  takes  B's  place  in  the  firm,  C  agreeing 
to  assume  B's  firm  obligations.  The  firm  creditors  may  sue 
A  and  C,  instead  of  A  and  B,  on  the  firm  debts. 

112.  Interpretation  of  contracts:  rules  of  evidence. — 
When  a  contract  is  reduced  to  writing  the  document 
itself  is  the  best  evidence  of  its  contents ;  and,  as  a  rule, 
oral  testimony  is  inadmissible  to  prove  them.  Nor  is  it 
permissible  to  add  to  or  contradict  the  terms  of  the  writ- 
ing by  any  oral  testimony.  This  restriction  is  due  to 
the  fact  that  the  parties  to  the  contract  are  presumed  to 
have  embodied  their  final  conclusions  in  the  written  doc- 
ument. 

For  some  purposes,  however,  oral  testimony  is 
allowed.  Thus,  it  is  admissible  to  explain  abbrevia- 
tions, ambiguous  words  and  phrases;  to  identify  the 
subject-matter  of  the  contract  and  the  parties  to  it;  to 
show  surrounding  circumstances,  usage  or  custom,  a 
condition  precedent,  fraud  or  illegality,  delivery,  a  mis- 
take of  expression  and  a  subsequent  oral  agreement. 

When  the  contract  is  not  within  the  statute  of  frauds, 
and  the  written  part  is  not  complete,  there  may  be  oral 
testimony  to  supplement  the  written  part.  Such  testi- 
mony is  also  admissible  to  show  the  connection  between 
several  documents  which  make  up  the  contract. 

118.  Rules  of  construction. — In  the  interpretation  of 
contracts  the  object  sought  is  the  intention  of  the  par- 
ties, and  in  determining  this  intention  certain  rules  of 
construction  are  applicable.  Some  of  these  rules  are 
general,  while  others  are  merely  subsidiary. 

The  principal  general  rules  of  construction  are  the 
following: 

1.  Words  are  to  be  given  their  plain  and  ordinary 
meaning,  unless  the  context  or  surrounding  circum- 
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stances  show  an  intention  to  use  them  in  a  peculiar 
sense. 

2.  In  determining  the  intention  of  the  parties  the 
agreement  is  to  be  construed  as  a  whole. 

8,  That  construction  should  obtain  which  will  best 
carry  out  the  intention  of  the  parties. 

Among  the  subsidiary  rules  applicable  to  the  interpre- 
tation of  contracts  are  the  following: 

1.  In  the  case  of  a  conflict  between  written  and 
printed  words  the  former  will  govern. 

2.  Words  are  to  be  construed  more  strictly  against 
the  party  using  them. 

8.  Where  words  or  clauses  are  repugnant  to  eadi 
other,  those  which  are  in  conflict  with  the  manifest  in- 
tention of  the  parties  should  be  rejected  as  surplusage. 

4.  Where  a  contract  is  ambiguous,  and  one  interpre- 
tation renders  it  valid  and  the  other  invalid,  the  former 
will  govern. 

5.  Where  one  interpretation  renders  a  contract  rea- 
sonable, and  anbther  unreasonable,  the  former  will 
govern. 

6.  Subsequent  acts  of  the  parties,  not  contrary  to 
rules  of  law,  or  the  expressed  terms  of  the  contract,  are 
entitled  to  strong  consideration. 

7.  Obvious  errors  of  grammar  are  subject  to  correc- 
tion. 

8.  Words  of  general  meaning  are  subject  to  restric- 
tion by  words  of  a  more  specific  character. 

114.  Surrounding  circumstances  given  consideration. 
— It  has  previously  been  stated  that  the  object  sought 
in  the  interpretation  of  a  contract  is  the  intention  of 
the  parties.  Where  there  is  doubt  as  to  the  intentimi 
the  court  will  look  beyond  the  words  of  the  contract  and 
take  into  consideration  the  surrounding  circumstances. 
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Thus,  it  will  consider  the  relation  of  the  parties,  the 
nature  of  the  subject-matter,  the  object  the  parties  had 
in  view,  etc  In  order  to  prove  these  facts,  oral  evi- 
dence may  be  admitted. 

115.  Matters  implied  by  Ueto. — The  court  also  will 
take  into  consideration  unexpressed  obligations  nat- 
urally inherent  in  the  transaction  and  which  are  implied 
by  law.  Thus,  in  a  contract  of  sale  certain  implied 
warranties  are  imported  into  it  by  implication  of  law. 
(See  section  182  et  seq.) 

116.  Time  of  the  essence  of  the  contract. — ^At  com- 
mon law,  time  is  of  the  essence  of  a  contract.  If  one 
of  the  parties  fails  to  perform  his  obligation  within  the 
time  agreed  upon  the  other  party  is  discharged  from 
his  obligation.  In  equity,  however,  the  rule  is  other- 
wise, unless  the  parties  expressly  agree  that  time  is  of 
the  essence,  and  even  then  the  court  will  not  enforce 
such  an  agreement  if  to  do  so  would  be  unconscionable. 
By  statute,  in  England  and  in  some  of  the  states  of 
this  coimtry,  the  common  law  rule  has  been  modified 
so  as  to  be  in  harmony  with  that  adopted  in  equity. 

117.  Liquidated  damages,  or  a  penalty? — The  par- 
ties to  a  contract  may  agree  that  in  case  of  a  breach 
the  one  committing  the  breach  shall  pay  to  the  other  a 
certain  sum  as  liquidated  damages.  If,  however,  the 
sum  agreed  upon  is  to  be  in  the  nature  of  a  penalty  the 
court  will  not  enforce  it.  Even  the  fact  that  the  par- 
ties use  the  very  words  "liquidated  damages"  does  not 
change  the  rule.  But  if  they  call  it  a  penalty  when 
in  fact  it  is  liquidated  damages  it  will  be  interpreted 
as  liquidated  damages.  In  other  words,  what  the  sum  is 
called  is  immaterial.  In  fact,  some  courts  hold  that 
the  intention  of  the  parties,  as  regards  its  nature,  is 
immaterial.     In  a  Michigan  case  the  question  was  de* 
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cided  as  follows:  "Not  what  the  parties  intended,  but 
whether  the  sum  is,  in  fact,  in  the  nature  of  a  penalty; 
and  this  is  to  be  determined  by  the  magnitude  of  the 
simi,  in  connection  with  the  subject-matter  and  not  at 
all  by  the  words  or  the  understanding  of  the  parties. 
The  intention  of  the  parties  cannot  alter  it."  ^  Other 
courts  have  decided  that  the  intention  of  the  parties 
controls,^  and  still  others  hold  that  "The  intention  is 
not  at  all  controlling,  for  in  some  cases  the  subject-mat- 
ter and  surroundings  of  the  contract  will  control  the 
intention  where  equity  absolutely  demands  it."  * 

118.  Joint  and  several  contracts. — ^Where  there  are 
several  persons  on  one  or  both  sides  of  a  contract  the 
question  arises  whether  or  not  the  rights  and  liabilities 
of  the  parties  are  joint  or  several. 

With  respect  to  their  rights,  an  eminent  authority 
says: 

A  contract  will  be  construed  to  be  joint  or  several,  ac- 
cording to  the  interests  of  the  parties,  if  the  words  are  ca- 
pable of  that  construction,  or  even  if  not  inconsistent  with  it. 
If  the  words  are  am(»iguous,  or  will  admit  of  it,  the  contract 
will  be  joint  if  the  interest  be  joint,  and  it  will  be  several  if  the 
interest  be  several.  But  a  contract  entered  into  with  several 
persons,  in  respect  of  the  same  matter  or  interest,  cannot  by 
any  words  be  made  so  as  to  entitle  them  both  jointly  and 
severally. 

With  respect  to  their  liabilities,  the  following  rules 
govern :  Where  the  promise  is  plural  in  form  the  liabil- 
ity is  prima  faeie  joint;  and  where  the  promise  is  sin- 
gular in  form  the  liability  is  prima  fade  several.  But, 
in  either  case,  where  the  context,  or  the  surrounding^ 

iJaquith  y.  Hudson,  5  Mich.  193. 

2  Garst  V.  Harris,  177  Mass.  79,  58  N.  E.  R.  174. 

sStreeper  y.  Williams,  48  Pa.  450. 
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circumstances,  or  the  inherent  nature  of  the  contract, 
shows  a  contrary  intention,  this  intention  will  prevail. 
For  example,  where  a  numher  of  persons  subscribe 
money  to  promote  a  common  enterprise  they  are  sever- 
ally liable  although  their  promises  are  joint  in  form. 
This  liability  is  due  to  the  fact  that  the  inherent  nature 
of  the  contract  is  such  as  shows  clearly  that  the  inten- 
tion of  each  subscriber  was  to  bind  himself  individually.^ 

1  Davis  Y.  Bdford,  70  Mich.  liSO,  37  N.  W.  R.  919. 


CHAPTER  VII 

ASSIGNMENT  AND  DISCHAEGE  OF  CONTEACTS 

119.  Definition  of  assignment. — ^An  assignment  is  a 
transfer  by  one  party  to  another  of  some  right,  title 
or  interest  in  personal  or  real  property  in  which  a  third 
party  has  an  interest.  The  term  is  often  applied  to  the 
instrument  by  which  the  transfer  is  effected. 

120.  Competent  parties  to  an  assignment.-Anj  per- 
son  who  is  competent  to  make  a  contract  can  make  an 
assignment.  Thus,  an  agent  can  make  an  assignment 
on  behalf  of  his  principal;  a  partner  can  make  an  assign- 
ment  of  a  partnership  claim;  a  corporation  can  make 
an  assignment  the  same  as  a  natural  person;  a  tenant 
in  common  can  assign  his  own  interest,  but  not  that  of 
his  cotenant  without  express  authority. 

The  party  making  the  assignment  is  called  the 
assignor,  and  the  party  to  whom  it  is  made,  the  assignee. 
The  assignee  can  receive  the  property  either  in  his  own 
right  or  for  the  benefit  of  others. 

121.  What  may  be  assigned. — Bilateral  contracts 
create  rights  and  also  liabilities.  The  former  usually 
are  assignable  but  not  the  latter. 

Rights  which  relate  to  money  or  property  are  assign- 
able, while  those  which  relate  to  personal  services  in- 
volving a  relation  of  personal  confidence  are  not. 

At  common  law  choses  in  action  are  not,  as  a  rule, 
assignable.  This  is  owing  to  the  fact  that,  at  common 
law,  the  thing  assigned  must  have  an  actual  or  poten- 
tial existence.     However,  where  the  debtor  assents  to 
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the  assignment  and  expressly  promises  to  pay  the 
assignee,  the  latter  may  sue  him  on  his  promise.  . 

tBy  statute,  both  in  England  and  in  this  country, 
choses  in  action  are  assignable  at  law  the  same  as  choses 
in  possession.  Under  this  statutory  law  the  assignee 
may  sue  in  his  own  name,  but  at  common  law  he  must 
sue  in  the  name  of  the  assignor  or  his  representative. 

In  equity  choses  in  action  are  assignable  irrespective 
of  statutory  law;  and  courts  of  equity  will  protect  and 
enforce  such  assignments  when  made  bona  fide  and  for 
a  valuable  consideration,  except  where  the  chose  in 
action  relates  exclusively  to  personal  services  or  involves 
personal  credit,  trust  and  confidence. 

122.  Assignment  of  liabilities. — ^Liabilities  growing 
out  of  a  contract  are  not,  ordinarily,  assignable.  The 
basis  of  this  rule  is  public  policy  and  convenience.  A 
party  to  a  contract  is  entitled  to  know  to  whom  he  is 
to  look  for  satisfaction  and  is  also  entitled  ''to  the  ben- 
efit which  he  contemplates  from  the  character,  credit 
and  substance  of  the  person  with  whom  he  contracts."  ^ 

There  are,  however,  a  few  apparent  exceptions  to  the 
foregoing  rule.  Thus,  a  party  to  a  contract  may  assign 
his  liabilities  under  it,  provided  consent  of  the  other 
party  is  obtained.  This,  however,  is  substantially  the 
making  of  a  new  contract.  Again,  a  party  may  dele- 
gate to  another  the  performance  of  a  duty  not  involving 
personal  skill,  but  the  former  party  will  remain  liable 
in  case  the  duty  is  not  performed  according  to  the  terms 
of  the  contract.  A  third  apparent  exception  to  the 
rule  is  the  case  of  a  transfer  of  land  where  there  are 
liabilities  attached  to  the  enjoyment  of  the  interest  con- 
veyed. For  example,  covenants  afi^ecting  leasehold  and 
freehold  interests,  and  which  are  not  merely  personal, 

X  Humble  v.  Hunter,  \9  Q.  B.  D.  310. 
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but  which  run  with  the  land,  pass,  by  implication,  to  the 
assignee. 

In  some  cases  rights  and  liabilities  are  assignable  by 
operation  of  law.  One  illustration  of  this  is  the  case 
just  given  of  covenants  ajffecting  leasehold  and  freehold 
interests  in  land.  Such  assignments  may  also  take 
place  in  cases  of  death  or  bankruptcy  of  a  party  to  a 
contract.  It  is  the  general  rule  that  when  a  party  to  a 
contract  dies  his  rights  and  liabilities  growing  out  of 
the  contract  pass  to  his  executor  or  administrator.  !Ex- 
ceptions  to  this  rule  are  those  contracts  which  involve  a 
purely  personal  loss  and  those  which  depend  upon  the 
personal  skill  or  services  of  the  deceased.  Since  an 
executor  or  administrator  gains  no  personal  benefit 
growing  out  of  the  decedent's  contracts  he  is  not  per- 
sonally liable  for  any  loss.  He  merely  acts  as  the  rep- 
resentative of  the  deceased. 

128.  Asstgrument  by  married  women. — ^At  common 
law  the  marriage  of  a  woman  deprived  her  of  most  of 
her  property  rights,  but  also  relieved  her  of  her  liabili- 
ties. All  of  her  personal  property  in  possession  be- 
came her  husband's  absolutely,  and  all  her  choses  in 
action  he  might  reduce  into  his  possession.  Thus, 
claims  growing  out  of  her  ante-nuptial  contracts  he 
had  the  right  to  enforce.  On  the  other  hand  he  became 
liable  for  her  debts  contracted  before  marriage.  As 
regards  her  real  estate  he  was  entitled  to  the  rents  and 
profits  during  coverture.  Under  the  "Married  Wom- 
an's Acts,"  however,  which  obtain  both  in  England  and 
in  this  country,  these  common-law  rules  have  been  quite 
generally  abolished.  Under  these  statutes  a  married 
woman  retains  control  of  her  property,  both  real  and 
personal,  and  she  remains  liable  for  her  ante-nuptial 
debts.    At  common  law  she  was  incompetent  to  make 
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a  contract,  but  under  the  modern  statutes  she  is  com- 
petent to  make  contracts  relating  to  her  separate 
estate,  as  if  she  were  a  feme  sole. 

124.  Assignment  of  bonds,  mortgages,  etc. — ^Bonds 
are  choses  in  action  and  not  assignable  at  conmion  law 
so  as  to  give  the  assignee  the  right  to  sue  in  his  own 
name.  By  statute,  however,  they  are  assignable;  and 
in  equity  they  are  assignable  irrespective  of  any  statute. 
The  same  rules  govern  with  respect  to  the  assignability 
of  judgments  and  decrees  of  courts,  contracts  of 
guaranty  and  insurance  policies. 

Chattel  mortgages  are  assignable  both  at  law  and  in 
equity.  The  assignment  may  transfer  the  legal  title 
to  the  property  mortgaged  and  all  the  rights  of  the 
mortgagor  under  the  mortgage,  or  it  may  transfer  only 
the  assignor's  equitable  interests. 


107.  A,  a  general  partner,  assigns  a  partnership  claim  to 
B.     A's  copartners  are  bound. 

108.  A  and  B  are  cotenants  of  a  leasehold  estate.  A,  with* 
out  B's  consent,  assigns  the  lease  to  C.     B  is  not  bound. 

109.  A  and  B  are  partners.  C  owes  the  firm  $100.  A  and 
B  assign  this  claim  to  A.  C  gives  A  a  promissory  note  for  the 
$100.     C's  debt  to  the  firm  is  extinguished. 

110.  A,  the  authorized  agent  of  a  corporation,  assigns  a 
corporate  claim  to  B.     The  corporation  is  bound. 

111.  A  contracts  to  act  as  clerk  for  B  in  his  store  for  one 
year  at  $40  a  month.  Three  months  later  B  sells  his  store 
to  C  and  assigns  to  him  the  contract  with  A  for  his  services. 
A  may  repudiate  the  assignment. 

112.  A  assigns  to  B  a  right  of  action  which  she  has  against 
C  for  breach  of  promise  to  marry  her.  B  cannot  enforce  the 
claim.  A  right  of  action  accruing  from  a  breach  of  promise 
to  marry  is  not  assignable,  on  the  ground  of  public  policy. 
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lis.  A9  the  grantee  of  a  deed  of  trust,  assigns  it  to  B.  B 
gets  onlj  an  equitable  interest  which  is  not  enforcible  at  comr 
mon  law. 

114.  A  assigns  to  B  a  right  of  action  against  C  for  dam- 
ages to  A  caused  by  the  negligence  of  C's  agents  in  performing 
a  contract  between  A  and  C.  B  cannot  enforce  the  right  of 
action  at  common  law.  This  common-law  rule  is  applicable 
not  only  to  a  right  to  receive  or  recover  a  debt,  or  money,  or 
damages  for  breach  of  contract,  but  also  to  a  right  to  dam- 
ages resulting  from  a  tort  growing  out  of  a  contract. 

115.  A  offers  B  $150  for  his  horse.  B  accepts  the  offer. 
A  assigns  his  right  to  the  horse,  upon  tender  of  the  purchase 
price,  to  C;  and  B  assigns  his  right  to  the  purchase  price  to 
D.     Upon  tender  of  the  $150  to  D,  C  is  entitled  to  the  horse. 

116.  A,  an  artist,  contracts  to  paint  B's  portrait.  A  as- 
signs the  contract  to  C,  an  artist  whose  ability  is  equal  to  that 
of  A ;  B  is  not  boimd  by  this  assignment. 

117.  A  contracts  with  B  to  deliver  to  him  SOO  bushels  of 
com  in  exchange  for  his  horse.  B  fraudulently  represents  the 
horse  sound.  A  assigns  the  contract  to  C,  to  whom  B  de- 
livers  the  horse.  C,  however,  claims  an  offset  in  damages 
owing  to  B's  fraudulent  representation.  C  is  entitled  to  have 
his  claim  allowed.  The  assignee  stands  in  the  shoes  of  the 
assignor.  Rights  of  the  assignor  growing  out  of  the  contract 
accrue  to  the  assignee.  And,  on  the  other  hand,  the  assignee 
takes  subject  to  all  defenses  which  might  have  prevailed  against 
the  assignor. 

125.  Modes  of  discharging  a  contract. — ^There  are 
five  modes  of  discharging  a  contract :  ( 1 )  Agreement ; 
(2)  Performance;  (8)  Breach;  (4)  Impossibility  of 
performance,  and  (5)  Operation  of  Law. 

126.  Discharge  by  agreement. — The  parties  to  a  con- 
tract may  discharge  it  by  mutual  agreement.  This 
agreement  may  be  contained  in  the  contract  itself,  or 
be  entered  into  by  the  parties  after  the  contract  is  made* 
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In  the  former  case  it  provides  for  the  discharge  of  the 
contract  upon  the  happening  of  one  or  more  conditions 
subsequent.  Insurance  policies,  for  example,  usually 
provide  for  a  discharge  where  the  risk  is  subsequently 
increased. 

Where  the  agreement  is  entered  into  after  the  con- 
tract is  made  it  may  consist  simply  in  a  rescission,  or  a 
waiver  of  the  original  contract,  or  in  the  substitution 
of  a  new  contract  for  the  old  one.  If  one  of  the  parties 
has  performed  his  part,  a  promise  by  him  to  discharge 
the  other  party  from  his  obligation  must  be  supported 
by  a  valuable  consideration,  unless  the  promise  is  under 
seal.  In  those  cases  where  the  original  contract  is  under 
seal  the  agreement  to  rescind  it  must  be  under  seal.  By 
the  weight  of  authority  in  this  country,  however,  a  parol 
contract  to  rescind  will  be  upheld,  provided  it  has  been 
acted  upon  to  such  an  extent  that  it  would  be  inequitable 
to  enforce  the  original  contract. 

127.  Substituted  agreements:  novation. — ^Where  a 
new  party  is  introduced  in  the  substituted  agreement 
to  take  the  place  of  one  of  the  original  parties  the  sub- 
stituted agreement  is  called  a  novation.  The  creation 
of  new  rights  and  liabilities  and  the  extinction  of  the 
old  ones  form  the  consideration  of  each  party  for  the 
new  contract. 

Where  the  statute  of  frauds  requires  that  the  original 
contract  be  in  writing  the  substituted  agreement  must 
be  in  writing,^  although  there  are  decisions,  however, 
which  hold  the  contrary.^  Ordinarily,  a  simple  con- 
tract can  be  rescinded  by  an  oral  agreement. 

A  contract  may  contain  within  itself  a  provision  for 
its  discharge.     This  provision  may  consist  of  the  f ail- 

1  Noble  V.  Ward,  L.  R.  3  Exch.  135. 

sCummings  v.  Arnold,  3  Mete.  (Mass.)  486,  37  Am.  Dec  155. 
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ure  to  perform  a  condition  precedent,  of  the  happening 
of  a  condition  subsequent,  or  of  an  option  given  to  one 
or  both  of  the  parties. 

EXAMPLES 

118.  A  oiFers  to  sell  his  horse  to  B  for  $S00  and  B  ac- 
cepts the  offer.  Subsequently  they  mutually  agree  to  release 
each  other.  The  original  contract  is  discharged.  A's  promise 
to  release  B  is  the  consideration  for  B's  promise  to  release  A, 
and  vice  versa. 

119.  A  agrees  to  mow  B's  lawn  for  which  B  agrees  to  pay 
A  $1.  After  the  services  are  performed  A  informs  B  that  he 
need  not  pay  him  anything.  B  is  not  released  from  his  obliga- 
tion. A's  oifer  to  release  him  is  not  supported  by  a  valuable 
consideration. 

120.  A  agrees  to  build  a  house  for  B  for  which  B  agrees 
to  pay  him  $4,000.  The  agreement  contains  a  provision  that 
the  house  is  to  be  completed  within  six  months  and  that  in 
case  of  default  A  is  to  pay  B  $100  a  month  for  overtime. 
Subsequently  A  and  B  agree  on  material  modifications  of  the 
plans  in  consequence  of  which  the  house  is  not  complete  within 
the  time  originally  agreed  upon.  A  is  not  liable  for  the  delay. 
The  subsequent  agreement  releases  him. 

121.  A  agrees  to  work  for  B  for  one  year  at  $50  per  month. 
The  contract  provides  that  either  party  may  terminate  it  by 
giving  the  other  party  one  month's  notice.  This  provision  is 
valid  and  enforcible. 

122.  A  and  B  enter  into  a  contract  under  seal  by  the  terms 
of  which  A  rents  to  B  a  certain  house  for  a  definite  term  at  a 
stated  rental.  Subsequently  A  dies;  and  his  administrator,  C, 
orally  agrees  with  B,  that,  in  consideration  of  $100  to  be 
paid  by  B  to  C,  forthwith,  B's  obligation  to  pay  a  stated 
rental  as  set  forth  in  the  lease  is  thereby  discharged.  The 
subsequent  oral  agreement  is  valid  and  discharges  B  from  bis 
obligation  to  pay  the  rental  stated  in  the  lease. 

123.  A  purchases  a  case  of  shoes  of  B  to  be  delivered  in 
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one  week.  At  the  end  of  the  week  A  requests  B  to  postpone 
the  delivery  of  the  shoes  for  a  week  longer  and  B  accedes  to 
A's  request.  At  the  end  of  the  second  week  A  refuses  to  ac- 
cept the  shoes  owing  to  the  fact  that  the  price  has  very  ma- 
teriaUy  decreased  since  giving  the  order.  A  is  bound  to  ac- 
cept the  shoes  and  pay  the  price  agreed  upon.  The  distinction 
between  a  voluntary  forbearance  to  deliver  at  the  request  of 
another  and  a  substitution  of  one  agreement  for  another  has 
always  been  recognized  by  the  courts.  When  one  of  the 
parties  requests  to  have  performance  of  his  contract  post- 
poned he  assumes  the  risk  of  loss  accruing  from  fluctuations  in 
price. 

128.  Discharge  by  performance. — One  mode  of  dis- 
charging a  contract  is  by  performance.  In  the  case  of 
a  bilateral  contract  wholly  executory  in  character,  per- 
formance by  both  parties  is  essential.  Performance 
by  one  of  them  discharges  his  obligation  but  not  the  con- 
tract. But  where  a  promise  is  given  for  an  executed 
consideration,  performance  by  the  promisor  discharges 
the  contract. 

129.  Sufficiency  of  the  performance. — The  suffi- 
ciency of  the  performance  to  constitute  a  discharge  de- 
pends upon  the  construction  of  the  contract.  At  com- 
mon law  a  strict  compliance  with  the  terms  is,  as  a  rule, 
essential.  But  where  one  of  the  parties  has  performed 
substantially  his  part,  and  the  omissions  or  deviations 
have  not  been  wiUf  ul,  he  may  recover  the  contract  price, 
less  the  amount  of  damages  which  the  other  party  has 
sustained  on  account  of  the  omissions  or  deviations.  The 
courts  hold,  however,  that  the  omissions  or  deviations 
"must  be  slight  or  susceptible  of  remedy,  so  that  an 
allowance  out  of  the  contract  price  will  give  the  other 
party  substantially  what  he  contracted  for.*'  ^ 

1  Elliott  Y.  Caldwell,  43  Minn.  357,  45  N.  W.  R.  845. 
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180.  Satisfaction  of  the  other  party. — ^Many  courts 
hold  that  when  a  contract  contains  a  provision  that  it 
shall  be  performed  to  the  satisfaction  of  the  other  party, 
the  interpretation  of  this  provision  depends  upon  the 
nature  of  the  subject-matter.  If  this  involves  the  per- 
sonal taste  or  judgment  of  the  promisor  he  is  the  sole 
judge.  Many  courts  apply  the  same  rule  to  general 
contracts  containing  this  provision.^  However,  these 
courts  require,  that  the  promisor  act  in  good  faith. 
Other  decisions  hold  that  performance  is  sufficient  if  it 
is  satisfactory  to  the  mind  of  a  reasonable  man.^ 

181.  Time  of  performance. — ^When  a  contract  states 
no  time  within  which  it  is  to  be  performed  a  reasonable 
period  is  implied.  But  when  the  time  is  specified,  and 
it  is  of  the  essence  of  the  contract,  such  specification  is 
construed  strictly.  Performance  on  a  later  date  is  not 
binding  on  the  other  party  unless  he  has  waived  the 
breach. 

Words  concerning  time  are  construed  according  to 
their  ordinary  meaning.  Thiis,  the  word  month  is  con- 
strued as  a  calendar  month,  and  the  word  year  as  twelve 
calendar  months.  In  computing  time  the  law  does  not 
recognize  a  fraction  of  a  day.  When  the  day  of  per- 
formance falls  on  Sunday  that  day  is  excluded  and 
performance  is  due  on  Monday. 

182.  Payment:  Accord  and  satisfaction. — ^A  com- 
mon mode  of  discharging  a  contract  is  by  payment  of 
a  certain  sum  of  money  to  the  promisee,  or  by  the  deliv- 
ery to  him  of  a  negotiable  instrument  conferring  upon 
him  the  right  to  receive  a  certain  sum  of  money. 

When  payment  of  an  obligation  is  made  in  counter- 

1  Adams  Radiator  &  Boiler  Works  y.  Schnader,  155  Pa.  St  394,  96  AO. 
R.  745,  35  Am.  St.  Rep.  893. 

s  Keder  y.  Clifford,  165  lU.  544,  46  N.  E.  R.  348. 
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f eit  money,  and  the  payee  is  not  guilty  of  negligence  in 
receiving  it  or  in  waiting  an  unreasonable  time  after 
discovery  to  return  it  to  the  payor,  he  may  treat  the 
payment  as  null  and  void. 

When  a  negotiable  instrument  is  given  in  payment 
of  a  debt  which  is  due,  it  is  in  effect  the  substitution 
of  a  new  agreement  for  the  old  one.  Whether  it  con- 
stitutes an  absolute  discharge  of  the  old  agreement,  or 
merely  a  conditional  discharge,  depends  upon  the  inten- 
tion of  the  parties.  In  the  absence  of  any  evidence  to 
the  contrary,  most  courts  hold  that  it  constitutes  merely 
a  conditional  discharge.  This  rule  obtains  in  England 
as  well  as  in  most  of  the  states.  When  the  instrument 
amounts  only  to  a  conditional  discharge,  and  it  is  not 
paid  when  due,  the  promisee  has  the  option  of  suing 
on  the  old  contract  or  on  the  new  one. 

If  the  obligation  resulting  from  an  agreement  con- 
sists in  the  doing  of  an  act  other  than  the  payment  of 
money,  the  parties  may  agree  to  substitute  the  latter  for 
the  former.  When  this  is  done  the  performance  of  the 
substituted  agreement  discharges  the  original  contract. 

From  a  breach  of  contract  committed  by  one  party 
a  right  of  action  for  damages  accrues  to  the  other  party. 
In  such  case  the  parties  may  agree  that  the  one  in  de- 
fault shall  pay  to  the  other  a  certain  sum  of  money  in 
discharge  of  the  obligation.  Such  an  agreement  and 
the  execution  thereof  constitute  an  accord  and  satis- 
faction. 

An  agreement  by  a  creditor  to  accept  a  less  sum  than 
the  amount  due  in  full  payment  of  the  whole  debt  is 
void.  This  is  owing  to  the  fact  that  there  is  no  con- 
sideration for  the  promise  to  release  the  debtor  from  pay- 
ment of  the  balance.  But  where  the  debt  is  not  due, 
and  the  creditor  agrees  to  accept  a  less  sum  than  the 
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whole  debt  in  full  payment  the  agreement  is  valid. 
Here  the  payment  of  part  of  the  debt  before  it  is  due 
is  a  sufficient  consideration  for  the  creditor's  promise 
to  forego  the  balance. 

188.  Composition  with  creditor*.— Creditors  may 
agree  with  their  debtor  and  with  each  other  to  accept, 
in  full  satisfaction  of  their  claims,  a  less  sum  than  the 
amount  due  them.  Such  an  agreement  is  called  a  com^ 
position  with  creditors.  When  payment  is  made  of  the 
less  sum  the  creditors  are  bound  to  forego  the  balance. 
The  consideration  in  each  case  for  foregoing  payment 
of  the  balance  is  the  forbearance  of  the  others.  The 
forbearance  of  each  is  presumed  to  be  a  benefit  to  the 
rest  owing  to  the  fact  that  it  might  save  them  from 
losing  more. 

Any  secret  agreement  between  the  debtor  and  a  cred- 
itor whereby  the  latter  is  to  gain  advantage  over  the 
other  creditors  is  a  fraud  on  them  and  renders  the  com- 
position agreement  as  to  them  void.^ 

184.  Application  of  payments. — ^When  a  person  who 
owes  another  several  debts  makes  a  part  payment  the 
debtor  has  the  right  to  say  to  which  debt  or  debts  the 
amount  paid  shall  be  applied.  And  the  intention  of 
the  debtor,  as  regards  the  application  of  the  amount 
paid,  may  be  inferred  from  his  conduct  or  the  circum- 
stances. 

However,  when  the  debtor's  intention  is  not  indi- 
cated, the  creditor  is  at  liberty  to  employ  the  amount 
paid  as  he  may  determine,  and  in  such  case  he  may  apply 
it  to  a  debt  which  has  been  barred  by  the  statute  of  lim- 

iThe  recent  amendments  to  the  Bankruptcy  Act  (adopted  June  S5, 
1910)  permit  compositions  with  creditors  before  adjudication,  thus  enabling 
the  debtor  to  escape  the  stigma  of  being  a  'bankrupt,"  but  at  the  same 
time  placing  the  composition  under  the  control  of  the  bankruptcy  court. 
(See  sec.  19  of  the  Bankruptcy  Act) 
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itations.  He  may  not,  however,  use  it  in  the  settlement 
of  an  illegal  debt,  or  of  one  that  is  not  yet  due.  He 
must  make  his  election  within  a  reasonable  time,  and 
after  making  it  he  may  not  change  it  unless  the  debtor 
consents. 

If  neither  party  elects  which  debt  shall  be  discharged 
by  the  amount  paid  the  law  detennines  it.  Upon  this 
point,  however,  the  decisions  are  not  harmonious.  Ac- 
cording to  the  civil  law  rule,  which  has  been  followed 
by  many  courts  both  in  England  and  in  this  country, 
the  amount  paid  is  used  where  it  will  be  the  most  bene- 
ficial to  the  debtor.  Thus,  tmder  this  rule  the  amoimt 
paid  would  be  applied  to  a  debt  seciu-ed  by  a  mortgage 
in  preference  to  a  debt  which  is  not  secured.^  Many 
courts,  however,  have  repudiated  this  civil  law  rule,  and 
maintain  that  an  equitable  application  should  be  made 
in  the  sound  discretion  of  the  court.  A  decision  of  the 
Supreme  Court  of  the  United  States  holds :  * 

If  the  application  is  made  by  neither  party  it  becomes  the 
duty  of  the  court,  and  in  its  exercise  a  sound  discretion  is  to 
,be  exercised.  It  cannot  be  conceded  that  this  application  is 
to  be  made  in  a  manner  most  advantageous  to  the  debtor. 
.  •  •  It  would  seem  reasonable  that  an  equitable  applica- 
tion should  be  made;  and,  it  being  equitable  that  the  whole 
debt  should  be  paid,  it  cannot  be  inequitable  to  extinguish  first 
those  debts  for  which  the  security  is  most  precarious. 

185.  Tender. — Tender  is  an  offer  to  carry  out  a 
promise,  it  is  an  attempt  to  perform  an  obligation.  It 
may  be  an  offer  to  pay  something  or  an  offer  to  do 
something  other  than  to  make  a  pajmaent.     In  each  case 

iPattison  v.  Hull,  9  Cow.  (N.  Y.)  747. 

s  Field  ▼.  HoUand,  6  Cranch  97.    See,  also,  United  States  v.  Kirkpatrick, 
9  Wheat  737. 
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the  effect  of  a  refusal  to  accept  the  offer  is  quite 
different.* 

Where  the  offer  is  to  pay  money  pursuant  to  the 
terms  of  a  contract  a  refusal  to  accept  it  does  not  dis- 
charge the  debt.  Moreover,  it  is  the  duty  of  the  offeror 
to  keep  his  tender  good;  and  if  sued  on  the  debt  he 
should  pay  the  money  into  court.  The  tender  must  be 
unconditional  and  made  at  a  reasonable  time  and  place. 
It  must  be  an  offer  of  money  and  not  of  a  check  or 
note.  It  is  not  essential  that  it  be  of  the  exact  sum 
due,  but  the  creditor  must  not  be  called  upon  to  give 
change.  It  must  be  made  by  the  proper  party  to 
the  proper  party.  That  is,  it  must  be  made  by  the 
promisor  or  his  agent  to  the  promisee  or  his  agent. 
An  offer  by  a  mere  stranger  is  of  no  effect.  While 
a  refusal  by  the  promisee  to  accept  a  valid  tender 
does  not  discharge  the  debt  it  puts  him  at  a  disadvan- 
tage. Should  he  sue  the  promisor  the  latter  would  be 
entitled  to  judgment  for  his  costs,  provided  the  plea 
of  tender  be  sustained.  The  promisee,  however,  would 
be  entitled  to  judgment  for  the  amount  of  the  debt  due, 
notwithstanding  the  fact  that  a  valid  tender  had  been 
made. 

Where  the  offer  is  to  do  something  other  than  pay 
money,  as,  for  example,  to  deliver  goods  pursuant  to 
the  terms  of  a  contract,  a  refusal  by  the  vendee  to  accept 
the  goods  would  discharge  the  vendor.  In  such  case 
the  vendor  may  sue  the  vendee  for  breach  of  his  con- 
tract ;  and  if  the  vendee  should  sue  the  vendor  for  breach 
of  his  contract  to  deliver  the  goods  a  plea  of  tender 
would  be  a  good  defense. 

1  Aulger  V.  Clay,  109  111.  487;  Bissdl  v.  Heyward,  96  U.  S.  680. 
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DISCHARGE  OF  CONTRACT  ^Continued) 

186.  Discharge  by  breach. — ^When  one  of  the  parties 
to  a  contract  commits  a  breach  of  it  the  other  party  has 
a  right  of  action  against  him  for  the  damages  sustained. 
In  addition  to  this  the  breach  may  discharge  the  injured 
party  from  performance  of  his  obligation.  Whether  it 
has  this  effect  or  not  depends  upon  the  circumstances 
of  the  particular  case. 

A  contract  can  be  discharged  by  breach  in  any  of  the 
foUowing  ways: 

1.  By  one  of  the  parties  failing  to  perform  his 
promise. 

2.  By  one  of  the  parties  renouncing  his  liabilities 
under  the  contract. 

8.  By  one  of  the  parties  doing  an  act  which  renders 
performance  of  the  contract  impossible. 

The  first  of  these  can  occur  only  at  or  during  the  time 
for  performance.  The  others  can  occur  before  that 
time. 

187.  Breach  by  failure  of  performance. — ^A  breach 
by  failure  of  performance  may  or  may  not  discharge 
the  injured  party  from  performance  of  his  obligation. 
It  may  give  him  merely  a  right  of  action  for  damages. 
It  depends  upon  the  nature  of  the  contract.  Some  con- 
tracts are  divisible  and  some  indivisible;  and  the  prom- 
ises in  some  are  independent  while  in  others  they  are 
mutually  dependent. 

When  a  contract  is  divisible  and  the  promises  inde- 
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pendent,  that  is  when  the  contract  as  a  whole  is  made 
up  of  a  series  of  contracts,  a  hreach  of  one  of  them  does 
not  discharge  the  others.  On  the  other  hand,  when  a 
contract  is  indivisible  and  the  promises  mutually  depend- 
ent a  breach  of  performance  by  one  of  the  parties  not 
only  gives  the  other  party  a  right  of  action  for  damages, 
but  also  discharges  that  party  from  performance. 

There  are  some  contracts  where  it  is  not  easy  to  deter- 
mine whether  they  are  divisible  or  indivisible.  Thus, 
where  A  contracts  to  sell  B  600  bushels  of  com  in  three 
monthly  installments  of  200  bushels  each,  the  courts  are 
not  agreed  as  to  whether  the  contract  is  divisible  or  indi- 
visible. The  Supreme  Court  of  the  United  States  holds 
that  such  a  contract  is  indivisible,  and  that  in  conse- 
quence a  breach  of  performance  as  to  the  dehvery  of  one 
of  the  installments  discharges  the  whole  contract.  An 
English  court,  on  the  other  hand,  has  held  that  such  a 
contract  is  divisible.^ 

188.  Independent  promises. — Whether  the  promises 
in  a  contract  are  independent  or  not  depends  upon  the 
intention  of  the  parties ;  and  the  test  applicable  in  deter- 
mining this  intention  is  the  order  in  which  the  several 
obligations  are  to  be  performed,  considered  in  the  light 
of  surrounding  circumstances.  A  leading  English  case 
holds  :^  "Whether  covenants  be  or  be  not  independent 
of  each  other  must  depend  on  the  good  sense  of  the  case, 
and  on  the  order  in  which  the  several  things  are  to  be 
done."    A  North  Carolina  case  has  a  similar  decision  :^ 

The  contract  may  be  entire  or  severable,  according  to  the 
circumstances  of  each  particular  case,  and  the  criterion  is  to 

1  Ritchie  v.  Atlcinson,  10  East  295,  10  Rev.  Rep.  307;  Blackburn  ▼.  Reilly, 
417  N.  J.  L.  290,  1  Atl.  Rep.  27,  54  Am.  Rep.  159. 
« Morton  v.  Lamb,  7  Term  R.  125. 
t  Wooten  ▼.  Walters,  110  N.  C.  251,  14  S.  E.  R.  734. 
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be  found  in  the  question  whether  the  whole  quantity — aJl  of 
the  things  as  a  whole — is  of  the  essence  of  the  contract.  If 
it  appear  that  the  purpose  was  to  take  the  whole  or  none,  then 
the  contract  would  be  entire;  otherwise,  it  would  be  sever- 
able. .  .  .  On  the  whole,  the  weight  of  opinion  and  the 
more  reasonable  rule  would  seem  to  be  that,  where  there  is 
a  purchase  of  different  articles,  at  different  prices,  at  the  same 
time,  the  contract  would  be  severable  as  to  each  article,  unless 
the  taking  of  the  whole  was  rendered  essential  either  by  the 
nature  of  the  subject-matter  or  by  the  act  of  the  parties. 
This  rule  makes  the  interpretation  of  the  contract  depend  on 
the  intention  of  the  parties  as  manifested  by  their  acts  and  by 
the  circumstances  of  each  particular  case. 

The  question,  however,  is  one  of  considerable  diffi- 
culty and  one  upon  which  the  decisions  are  conflicting.^ 

189.  Conditional  promises. — Promises  are  sometimes 
subject  to  a  condition.  The  condition  may  be  prece- 
dent, concurrent  or  subsequent.  When  it  is  precedent 
its  non-performance  may  or  may  not  discharge  the  con- 
tract. Whether  it  does  so  or  not  depends  upon  the 
nature  of  the  condition.  If  the  condition  is  merely  sus- 
pensory or  floating  in  its  nature  its  non-performance 
does  not  discharge  the  promisor.  It  merely  suspends 
the  operation  of  the  promise.  Thus,  in  the  case  of  a 
fire  insurance  policy  the  insurer's  liability  is  conjectural, 
and  the  condition  precedent  upon  which  his  promise  to 
pay  rests  is  merely  suspensory. 

However,  when  the  condition  precedent  is  not  merely 
suspensory  in  its  nature  but  vital,  as  where  one  party's 
promise  is  conditional  upon  that  of  the  other  party,  the 
breach  of  the  condition  not  only  gives  the  injured  party 
a  right  of  action  for  damages,  but  also  discharges  him 
from  his  promise. 

1  More  V.  Bonnet,  40  Cal.  S51,  6  Am.  Rep.  621;  Hamilton  v.  Home  Ins. 
Co.,  137  U.  S.  370,  11  S.  Ct  Rep.  133,  34  L.  Ed,  708. 
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Concurrent  conditions  are  those  which  according  to 
the  terms  of  the  contract  are  to  operate  simultaneously; 
one  of  the  parties  agrees  to  do  a  certain  thing  in  con- 
sideration that  the  other  party  do  at  the  same  time  some- 
thing else.  Before  an  action  for  damages  arises  the 
party  suing  must  have  done,  or  have  heen  ready  and 
willing  to  do,  his  part.  And  a  breach  by  either  party 
discharges  the  other  from  his  obligation  to  perform  his 
promise. 

A  condition  subsequent  has  a  very  different  effect 
from  that  of  either  a  condition  precedent  or  a  condition 
concurrent.  It  has  the  effect  of  terminating  the  rights 
of  the  promisee  upon  the  happening  of  a  specified  event 
Thus,  where  a  master  employs  a  servant  for  a  definite 
term  and  the  contract  contains  a  condition  that  either 
party  may  terminate  the  contract  by  giving  the  other 
party  a  month's  notice  the  condition  is  a  condition  sub- 
sequent. 

140.  Breach  of  a  subsidiary  promise. — ^The  breach  of 
a  subsidiary  promise  in  a  contract  gives  rise  to  an  action 
for  damages,  but  does  not,  as  a  rule,  discharge  the  con- 
tract. Thus,  where  A  sells  B  a  horse  which  he  believes 
to  be  sound  and  which  he  warrants  as  such,  but  which 
is  unsound,  B  has  a  right  of  action  for  damages,  but 
the  breach  of  warranty  does  not  discharge  the  contract. 
A  warranty  is  merely  a  promise  to  indemnify,  whereas 
a  condition,  the  breach  of  which  constitutes  a  discharge, 
goes  to  the  essence  of  the  contract. 

It  is  sometimes  difiicult  to  determine  whether  a  par- 
ticular term  of  a  contract  is  a  warranty  or  a  condition. 
The  test  is  the  intention  of  the  parties  and  this  is  to  be 
determined  by  giving  effect  to  the  construction  of  the 
contract  and  taking  into  consideration  the  surrounding 
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circumstances.     This  view  is  held  in  a  leading  English 


•  1 


Parties  may  think  some  matter,  apparently  of  very  little 
importance,  essential,  and,  if  they  sufficiently  express  an  inten- 
tion to  make  the  literal  fulfillment  of  such  thing  a  condition 
precedent,  it  will  be  one ;  or  they  may  think  that  the  perform- 
ance of  some  matter,  apparently  of  essential  importance  and 
prima  facie  a  condition  precedent,  is  not  really  vital,  and 
may  be  compensated  for  in  damages,  and,  if  they  sufficiently 
express  such  intention,  it  will  not  be  a  condition  precedent. 

141.  Anticipatory  breach. — Renunciation  of  an 
executory  contract  can  occur  either  before  or  at  the 
time  for  performance.  When  one  of  the  parties  re- 
nounces the  contract  before  the  time  of  performance 
his  act  may  or  may  not  discharge  it.  Its  eflFect  depends 
upon  the  way  in  which  the  other  party  treats  it.  It  is 
optional  with  him.  He  may  regard  the  contract  as 
discharged  and  sue  at  once  for  the  breach,  or  wait  until 
after  the  time  of  performance.  The  renunciation  in 
such  case  does  not  ipso  facto  discharge  the  contract  for 
the  reason  that  the  promisee  has  the  right  to  have  the 
relation  created  by  it  maintained  until  the  time  of  per- 
formance.    An  English  case  holds: 


2 


The  promisee  has  an  inchoate  right  to  the  performance  of 
the  bargain,  which  becomes  complete  when  the  time  for  per- 
formance has  arrived.  In  the  meantime  he  has  a  right  to  have 
the  contract  kept  open  as  a  subsisting  and  effective  contract. 
Its  unimpaired  and  unimpeached  efficacy  may  be  essential  to 
his  interests. 

1  Bettini  ▼.  Gye,  1  Q.  B.  Div.  183. 

2  Frost  V.  Knight,  L.  R.  7  Exch.  Ill, 
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The  renunciation,  however,  to  be  effectual,  must  b« 
positive  and  unqualified.  A  mere  intention  not  to  per- 
form is  not  sufficient. 

When  one  of  the  parties  to  a  contract  renounces  it  in 
the  course  of  its  performance  the  other  party  is  dis- 
charged. Moreover,  the  latter  is  entitled  to  bring  an 
action  for  damages  at  once.     An  English  case  says:  ^ 

When  there  is  an  executory  contract  for  the  manufacturing 
and  supply  of  goods  from  time  to  time,  to  be  paid  for  after 
delivery,  if  the  purchaser,  having  accepted  and  paid  for  a 
portion  of  the  goods  contracted  for,  gives  notice  to  the  vendor 
not  to  manufacture  any  more  as  he  has  no  occasion  for  them 
and  will  not  accept  or  pay  for  them,  the  vendor  having  been 
desirous  and  able  to  complete  the  contract,  he  may,  without 
manufacturing  and  tendering  the  rest  of  the  goods,  maintain 
an  action  against  the  purchaser  for  breach  of  contract. 

EXAMPLES 

124.  A  offers  a  certain  horse  for  $200.  B  accepts  the  offer, 
Before  the  horse  is  delivered  A  renounces  the  contract.  B  is 
discharged  from  his  obligation  to  pay  for  the  horse,  and  he 
may  sue  A  for  damages  for  the  breach. 

1S5.  A  school  board  employs  a  teacher  for  eight  months. 
Before  the  school  opens,  the  board  informs  him  that  his  serv- 
ices will  not  be  required.  The  teacher  may  treat  the  contract 
as  discharged  and  sue  the  board  for  damages  for  the  breach,  or 
wait  until  the  end  of  the  term  and  sue  on  the  contract  for  his 
salary.  It  is  to  be  observed,  however,  that  in  the  latter  case 
the  teacher  must  hold  himself  in  readiness  to  perform  the  serv- 
ices agreed  upon;  and  furthermore,  that  in  case  he  be  offered 
a  similar  position  in  the  same  locality  and  refuse  to  accept  it, 
the  amount  he  would  have  made  had  he  not  refused  will  be 
deducted  from  that  specified  in  his  contract  and  he  will  be  en- 
titled only  to  the  balance. 

1  Cort  ▼.  RaUwajr  Co.,  17  Q.  B.  Div.  127. 
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126.  A  and  B  agree  to  marry  each  other  upon  the  death  of 
A's  father.  A,  during  his  father's  lifetime,  renounces  his  con- 
tract. B  may  sue  A  at  once  for  damages  for  breach  of  his 
contract.  Her  inchoate  right  to  the  performance  of  the  con- 
tract is  violated.  Hence  she  does  not  have  to  wait  until  the 
death  of  A's  father  before  bringing  her  action.  Moreover, 
the  fact  that  A's  promise  is  contingent  upon  A  and  B  outliving 
A's  father  does  not  effect  her  right  to  recover  damages  for  the 
breach. 

127.  A  enters  into  a  contract  with  B  for  the  purchase  of  B's 
farm.  Payment  is  to  be  made  in  several  installments,  and 
upon  payment  of  the  last  one  B  is  to  deliver  to  A  a  deed  of 
the  farm.  A  refuses  to  pay  the  second  installment  when  due 
and  B  sues  him  for  it.  B  is  entitled  to  recover.  A's  promise 
to  pay  each  installment,  other  than  the  last  one,  is  independent 
of  the  covenant  to  convey.  Hence,  B  may  sue  him  for  each 
installment,  except  the  last  one,  without  offering  to  convey  the 
farm. 

128.  A,  the  master  of  a  ship,  promises  to  pay  B,  a  sailor, 
80  guineas  (which  is  more  than  ordinary  wages)  ^^provided 
he  proceeds,  continues,  and  does  his  duty  as  second  mate  in 
the  said  ship  from  hence  to  the  port  of  Liverpool."  B,  after 
serving  as  second  mate  for  seven  weeks,  dies  three  weeks  before 
the  ship  reaches  Liverpool.  B's  administrator  cannot  recover 
for  the  services  performed,  either  on  the  express  contract  or  on 
a  quantum  meruit.  *^It  may  fairly  'be  considered  that  the 
parties  themselves  understood  that,  if  the  whole  duty  were  per- 
formed, the  mate  was  to  receive  the  whole  sum,  and  that  he  was 
not  to  receive  anything  unless  he  did  continue  on  board  during 
the  whole  voyage."  ^ 

129.  A  entered  into  a  contract  with  B  for  the  sale  of  ^^5,000 
tons  of  iron  rails,  for  shipment  from  European  port  or  ports, 
at  the  rate  of  1,000  tons  per  month,  beginning  February,  1880, 
but  whole  contract  to  be  shipped  before  August,  1880,  at  $45 
per  ton,  ex  ship  Philadelphia^  settlement  cash  on  presentation 
of  bills,"  etc.     A  shipped  only  400  tons  in  February  and  885 

1  Cutter  ▼.  Powell,  6  Term  R.  39a 
XII— T 
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tons  in  March.  B,  after  paying  for  the  February  shipment, 
in  ignorance  of  the  defective  shipments  in  that  month  and  in 
March,  rescinded  the  contract.  B  is  not  liable  to  A  for  breach 
of  the  contract.  He  had  the  right  to  rescind  the  whole  con- 
tract owing  to  the  defective  delivery  in  respect  to  the  first  in- 
stallment. The  time  of  delivery  was  of  the  essence  of  the 
contract.  Moreover,  the  contract  was  indivisible  and  the  pro- 
vision as  to  installments  merely  subsidiary.^ 

180.  A,  who  sells  his  horse  to  B,  innocently  warrants  it 
sound.  B  subsequently  learns  that  the  horse  has  the  heaves 
and  seeks  to  compel  A  to  take  it  back  and  refund  the  pur- 
chase price.  By  the  weight  of  authority  A's  warranty  is  a 
subsidiary  promise  and  not  a  condition,  and  B's  only  remedy 
is  an  action  for  damages.  In  some  states,  however,  including 
Massachusetts,  B  is  entitled  to  rescind  the  contract. 

181.  A  makes  a  contract  with  B  to  build  for  him  a  residence. 
One  of  the  provisions  is  that  the  building  shall  be  constructed 
to  the  satisfaction  of  the  architect,  and  paid  for  only  on  the 
production  of  his  certificate  that  the  materials  used  and  work 
done  are  satisfactory.  B's  obligation  to  pay  is  conditional 
upon  the  production  of  the  certificate.  In  the  absence  of 
fraud  or  mistake,  the  decision  of  the  architect  is  conclusive  upon 
the  parties. 

182.  A  makes  a  contract  with  B  for  the  purchase  of  a 
definite  quantity  of  goods  of  a  certain  kind,  to  be  delivered  at 
a  certain  time.  A  is  not  boimd  to  accept  goods,  of  a  different 
kind,  or  in  less  quantity,  or  at  a  different  time.  It  is  to  be 
observed,  however,  that  if  A  accept  goods  of  a  different  kind 
he  is  estopped  from  rescinding  for  the  breach,  but  he  may  sue 
for  damages. 

188.  A,  who  has  a  lease  of  B's  store  for  ten  years,  enters  into 
a  contract  with  C,  agreeing  to  assign  the  lease  to  him  within 

1  Norrington  v.  Wright,  115  U.  S.  188.  Upon  this  point,  however,  both 
the  English  and  the  American  decisions  are  conflicting.  See  Hoare  v. 
Rennie,  5  Huri.  &  N.  19;  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  Dlv.  14;  Gcrll 
▼.  Manuf.  Co.,  6T  N.  J.  Law,  432,  31  Ati.  R.  401,  51  Am.  St  Rep.  611, 
SO  L.  R.  A.  61. 
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three  years  from  date.  A  month  later  A  assigns  the  lease  to 
D.  C's  right  of  action  accrues  at  the  time  A  assigns  the 
lease  to  D. 

184.  A,  a  market  gardener,  gives  B  an  order  for  a  certain 
quantity  of  an  early  variety  of  turnip  seed.  B  fills  the  order, 
representing  that  the  seed  delivered  is  the  early  variety  ordered. 
The  turnips  grown  from  the  seed  are  of  a  late  variety  and 
not  fit  for  table  use.  A  has  a  right  of  action  against  B  for 
the  difference  between  the  market  value  of  the  turnips  grown 
and  that  of  those  he  might  have  grown  had  his  order  been 
properly  filled. 

1S5.  A,  a  ship  owner,  agrees  to  take  his  ship  to  a  certain 
port  and  there  load  a  full  cargo  and  deliver  it  at  another 
port  upon  being  paid  a  certain  freight.  He  takes  aboard  an 
incomplete  cargo  an4  delivers .  it  at  the  place  agreed.  Pay- 
ment of  freight  is  refused  on  the  ground  that  the  taking  of  a 
full  cargo  is  a  condition  precedent.  A  can  recover  freight 
for  transporting  the  incomplete  cargo.  The  contract  is 
divisible.  The  other  party,  however,  is  entitled  to  damages 
for  A's  breach  in  failing  to  transport  and  deliver  a  full  cargo. 
Whether  the  completeness  of  the  cargo  is  a  condition  precedent 
to  any  payment  due  or  not  depends,  as  is  said  by  Lord  Ellen- 
borough,  *^not  on  any  formal  arrangement  of  the  words,  but 
on  the  reason  and  sense  of  the  thing  as  it  is  to  be  collected 
from  the  whole  contract:  whether  of  two  things  reciprocally 
stipulated  to  be  done,  the  performance  of  the  one  does  in 
sense  and  reason  depend  upon  the  performance  of  the  other."^ 
1  Ritchie  ▼.  Atl^inson,  10  East  296. 
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DISCHARGE  OF  CONTRACTS  (Continued) 

142.  Discharge  by  impossibility  of  performance.— 
The  effect  upon  a  contract  of  impossibility  of  perform- 
ance depends  upon  the  circumstances  of  the  particular 
case.  It  may  prevent  the  formation  of  the  contract, 
discharge  it,  or  have  no  effect  at  all. 

There  are  two  stages  at  which  the  impossibility  may 
occur.  It  may  exist  at  the  time  of  the  attempted  for- 
mation of  the  contract,  or  arise  subsequently.  In  either 
case  it  may  be  a  physical  or  a  legal  impossibility. 

When  it  exists  at  the  time  of  the  attempted  formation 
of  the  contract  its  effect  is  to  avoid  the  contract.  It 
does  not,  however,  discharge  it.  It  prevents  its  forma- 
tion because  of  the  fact  that  there  is  no  real  consideration 
for  the  counter  promise  or  act.  For  example,  where 
the  subject-matter  of  the  contract  at  the  time  it  is  en- 
tered into  has  ceased  to  exist,  the  impossibility  of  per- 
formance avoids  the  contract. 

When  the  impossibility  of  performance  occurs  subse- 
quently to  the  making  of  the  contract  it  may  or  may  not 
discharge  it.  As  a  rule,  it  does  not,  even  in  those  cases 
where  there  is  no  fault  on  the  part  of  the  promisor.  In 
this  connection  the  Supreme  Court  of  the  United  States 
says :  ^ 

Where  the  contract  is  to  do  a  thing  which  is  possible  in  it- 
self, the  performance  is  not  excuced  by  the  occurrence  of  an 

1  Jones  V.  United  States,  96  U.  S.  24. 
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inevitable  accident  or  other  contingency,  although  it  was  within 
his  controL 

And  as  said  in  an  old  English  case :  ^ 

When  the  party,  by  his  own  contract,  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  contract. 

Thus,  where  a  contractor  enters  into  an  agreement  to 
construct  a  house,  and  the  building  is  destroyed  without 
fault  on  his  part  before  its  completion  and  acceptance 
by  the  owner,  the  contractor  is  not  entitled  to  recover 
for  what  he  has  done,  nor  is  he  discharged  from  his  obli- 
gation to  complete  the  building,^  On  the  other  hand, 
where  the  contract  is  to  make  repairs  on  a  building  or 
chattel,  which  is  destroyed  without  fault  on  the  part  of 
the  contractor  before  the  repairs  are  completed,  it  is 
generally  held  that  he  is  discharged  from  his  obligation, 
and  furthermore,  that  he  may  recover  for  the  work  he 
has  done.*  Some  coiu'ts,  however,  do  not  favor  this 
rule/ 

148.  Exceptions  to  the  rule. — ^The  chief  exceptions 
to  the  rule  that  impossibility  of  performance  occurring 
subsequently  to  the  making  of  the  contract  does  not  dis- 
charge it  are  the  following: 

1.  Destruction  of  the  subject-matter. 

2.  Legal  impossibility. 

8,  Incapacity  for  personal  services. 

1  Paradine  v.  Jane,  Aleyn  96. 

sDemiott  v.  Jones,  9  Wall.  (U.  S.)  1. 

sBnttcrfleld  ▼.  Byron,  153  Mass.  517,  97  N.  E.  R.  667,  95  Am.  St  Rep. 
654,  19  L.  R.  A.  571. 

4Siegel,  Cooper  &  Co.  v.  Eaton  &  Prince  Co.,  165  lU.  550,  46  N.  E.  R. 
440;  Paradine  v.  Jane^  fupra. 
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4.  Performance  rendered  impossible  by  act  of  the 
promisee. 

144.  Destruction  of  the  subject-matter. — ^When  the 
continued  existence  of  the  subject-matter  of  a  contract 
is  essential  to  its  performance,  and  there  is  no  express 
or  implied  warranty  that  the  subject-matter  shall  con- 
tinue to  exist,  its  destruction  before  the  time  of  perform- 
ance discharges  the  contract. 

EXAMPLS 

186.  A,  the  owner  of  a  music  hall,  agrees  with  B  to  let 
him  have  the  use  of  it  on  certain  dates  for  the  purpose  of  giv- 
ing public  entertainments.  Before  the  dates  aijf ive,  the  hall 
is  accidentally  destroyed  by  fire.  A  is  freed  from  his  obliga- 
tion. 

This  is  the  rule  foUowed  in  a  leading  English  case: ' 

EXAMPLES 

157.  A  agrees  to  sell  and  deliver  to  B  certain  goods.  Be- 
fore the  date  of  delivery,  the  goods  perish  without  A's  fault 
A  is  freed  from  delivering  them  and  B  from  paying  for  them.* 

158.  A  agrees  to  manufacture  for  B  certain  goods  in  a 
particular  factory.  That  night  the  factory  is  accidentally 
destroyed  by  fire.     The  contract  is  discharged.' 

159.  A  sells  B  a  crop  of  rye  to  be  grown  on  a  particular 
piece  of  land.  Before  the  crop  matures  it  is  destroyed  by  a 
hail  storm.  The  destruction  of  the  subject-matter  discharges 
the  contract. 

1  Taylor  v.  Caldwell,  3  Best  &  S.  896. 

The  parties  must  be  presumed  to  have  contemplated  the  continuing  ex- 
istence as  the  foundation  of  what  was  to  be  done,  hence,  in  the  absence 
of  any  express  or  implied  warranty  that  the  thing  shall  exist,  the  con- 
tract is  not  to  be  continued  as  a  positive  contract,  but  as  subject  to  an 
implied  condition  that  the  parties  shall  be  excused  in  case,  before  breach, 
performance  becomes  impossible  from  the  perishing  of  the  thing  without 
default  of  the  contractor. 

3  Wells  V.  Calnan,  107  Mass.  514,  9  Am.  Rep.  65. 

•  Stewart  v.  Stone,  127  N.  Y.  500,  28  N.  E.  R.  595. 
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145.  Legal  impossibility. — ^WLere  the  performance 
of  a  contract  is  rendered  legally  impossible  by  the  act  of 
a  governmental  agency  acting  within  the  scope  of  its 
authority,  the  promisor  is  exonerated  from  the  per- 
formance of  hisr  obligation  and  the  contract  is  dis- 
charged. Thus,  where  an  act  of  the  legislature,  or  an 
order  of  the  court  or  of  the  executive,  renders  perform- 
ance legaUy  impossible  the  promisor  is  not  liable  for 
breach  of  the  contract. 

140.  A,  who  leases  to  B  a  piece  of  land,  covenants  for  him- 
self and  his  assigns  that  he  will  not  erect  upon  the  adjoining 
land,  which  he  retains,  any  but  ornamental  buildings.  By 
legislative  authority,  a  railway  company  condemns  the  ad- 
joining land  and  erects  a  station  thereon  during  the  term  of 
the  lease.     A  is  freed  from  the  performance  of  his  covenant. 

This  doctrine  was  held  by  the  court  in  an  English 
case:  * 

The  legislature,  by  compelling  him  to  part  with  his  land  to 
a  railway  company,  whom  he  could  not  bind  by  any  stipulation, 
as  he  could  an  assignee  chosen  by  himself,  has  created  a  new 
Und  of  assign,  such  as  was  not  in  the  contemplation  of  the 
parties  when  the  contract  was  entered  into.  To  hold  the  de- 
fendant responsible  for  the  acts  of  such  an  assignee  is  to  make 
an  entirely  new  contract  for  the  parties. 

141.  A,  who  agrees  to  work  for  B  for  6  months,  covenants 
that  if  he  leave  B's  employ  without  giving  him  two  weeks' 
notice  he  will  forfeit  the  wages  due  him.  After  A  has  worked 
a  month  he  is  convicted  of  a  crime  and  imprisoned.  A  is 
exonerated  from  his  promise  to  give  two  weeks'  notice  and  B 
must  pay  him  the  wages  due.^     It  is  to  be  observed,  however, 

iBaOy  ▼.  De  Crespigny,  L.  R.  4  Q.  B.  Div.  180. 

>  Hughes  ▼.  Wamsutta  Mills,  11  AUen  (Mass.)  901.  Some  coorts,  how- 
ever, seem  to  doubt  this  view.  See  Leopold  v.  Salkey,  99  IlL  419,  SI  Am. 
Rep.  93. 
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that  when  the  impossibility  created  by  the  law  is  only  tem- 
porary the  liability  to  perform  is  merely  suspended  for  the 
time  being.^ 

146.  Incapacity  for  personal  services. — ^When  the 
contract  is  for  personal  services,  which  are  of  such  a 
nature  that  they  cannot  be  performed  as  well  by  a  rep- 
resentative, the  death  or  the  incapacitation  by  illness  of 
the  promisor  discharges  the  contract,  in  the  absence  of 
an  express  provision  to  the  contrary.  An  English  case 
so  holds:' 

This  is  a  contract  to  perform  a  service  which  no  deputy 
could  perform,  and  which,  in  case  of  death,  could  not  be  per- 
formed by  the  executors  of  the  deceased;  and  I  am  of  opinion 
that  by  virtue  of  the  terms  of  the  original  bargain  incapacity 
of  body  or  mind  in  the  performer,  without  default  on  his  or  her 
part,  is  an  excuse  for  nonperformance.  Of  course  the  parties 
might  expressly  contract  that  incapacity  should  not  excuse, 
and  thus  preclude  the  condition  of  health  from  being  annexed 
to  their  agreement.  Here  they  have  not  done  so,  and,  as  they 
have  been  silent  on  that  point,  the  contract  must,  in  my  judg- 
ment be  taken  to  have  been  conditional  and  not  absolute. 

147.  Contractor's  UabiUty  under  conditions  of  dan- 
ger.— ^When  a  person  has  contracted  to  labor  for  a  speci- 
fied time  in  a  certain  place,  and  owing  to  the  prevalence 
of  a  contagious  and  fatal  disease  in  the  vicinity  of  that 
place  the  danger  is  such  as  to  render  it  unsafe  and 
unreasonable  to  remain  there,  he  is  justified  in  refusing 
to  go  on  with  the  work,  and  in  doing  so  he  is  not  liable 
in  damages  for  breach  of  his  contract. 

On  the  other  hand,  it  has  been  held,  where  the  con- 

1  Baylies  v.  Fettyplace,  7  Mass.  325;  Hadley  ▼.  Clarke,  8  Term  R.  959. 

2  Robinson  t.  Davidson,  L.  R.  6  Exdi.  969. 
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tract  is  positive,  that  if,  owing  to  the  danger  involved 
under  the  conditions  stated,  the  employer  stops  the  work 
until  after  the  danger  has  passed  he  is  liable  to  the  em- 
ploy6  for  his  wages  during  the  period  of  suspension. 

EXAMPUSS 

142,  A,  a  musician,  enters  into  a  contract  to  perform  at  a 
concert.  Owing  to  a  dangerous  illness  he  is  prevented  from 
fulfilling  his  obligation.  His  incapacity  to  keep  his  promise, 
owing  to  his  illness,  discharges  the  contract,  and  he  is  not  liable 
in  damages  for  its  breach.^ 

148.  A,  a  sawyer,  contracts  with  B  to  work  for  a  definite  term 
in  B's  mills.  During  the  term  an  epidemic  of  cholera  be- 
comes prevalent  in  the  vicinity  of  the  mill,  rendering  it  unsafe 
to  remain  there,  and  A  quits  work  in  consequence  thereof.  A 
may  recover  on  a  qtuintvm  meruit  for  the  work  done,  and  he 
is  not  liable  in  damages  for  breach  of  the  contract  since  the 
danger  is  adequate  to  justify  a  rescission. 

The  court  in  a  Maine  case  holds :  ^ 

The  plaintiiF  was  under  no  obligation  to  imperil  his  life  by 
remaining  at  work  in  the  vicinity  of  a  prevailing  epidemic  so 
dangerous  in  its  character  that  a  man  of  ordinary  care  and 
prudence.  In  the  exercise  of  those  qualities,  would  have  been 
justified  In  leaving  by  reason  of  It,  nor  does  It  make  any  dif- 
ference that  the  men  who  remained  there  at  work  after  the 
plaintiff  left  were  healthy,  and  continued  to  be  so.  He  could 
not  then  have  had  any  certain  knowledge  of  the  extent  of  his 
danger.  He  might  have  been  in  Imminent  peril,  or  he  might 
have  been  Influenced  by  unreasonable  apprehensions.  He 
must,  necessarily,  have  acted  at  his  peril,  under  the  exercise 
of  his  judgment. 

1  Robinson  v.  Dayidson,  mpra, 
sLakeman  v.  Pollard,  43  Me.  463. 
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144.  A,  a  school  teacher,  Is  hired  for  a  definite  term.  Dur- 
ing the  term  smallpox  prevails  in  the  vicinity  of  the  school 
for  a  period  of  several  weeks,  during  which  time  the  school 
board  keeps  the  school  closed.  A  is  entitled  to  his  salary  dur- 
ing the  period  of  suspension. 

This  was  decided  by  the  court  in  a  Michigan  case :  ^ 

The  plaintiff  continued  ready  to  perform,  but  the  district 
refused  to  open  its  houses  and  allow  the  attendance  of  pupils, 
and  it  thereby  prevented  performance  by  the  plaintiff.  Ad- 
mitting that  the  circumstances  justified  the  officers,  and  yet 
there  is  no  rule  of  justice  which  will  entitle  the  district  to  visit 
its  own  misfortune  upon  the  plaintiff.  He  was  not  at  fault. 
He  had  no  agency  in  bringing  about  the  state  of  things  which 
rendered  it  eminently  prudent  to  dismiss  the  schools.  It  was 
the  misfortune  of  the  district,  and  the  district  and  not  the 
plaintiff  ought  to  bear  it. 

EXAMPLE 

146.  A  employs  B  to  work  on  his  farm  for  six  months. 
After  B  has  worked  three  months  A  dies.  The  contract  is 
discharged.  B  is  not  obliged  to  complete  the  term  as  the 
servant  of  A's  executor  or  administrator. 

148.  Performance  prevented  by  the  promisee. — 
When  the  promisee  prevents  the  performance  of  the 
contract  the  promisor  is  not  hable,  of  course,  for  any 
breach  on  his  part.  But  the  promisee  is  liable  for  hreach 
on  his  part. 

EXAMPLES 

14B.  A  employs  B  to  construct  a  residence  for  him  for  which 
A  promises  to  pay  B  $69000.     Without  fault  on  B's  part,  A 

1  Dewey  v.  Alpena  School  District,  43  Mich.  480. 
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prevents  him  from  completing  the  residence.  A  is  liable  in 
damages  to  B  for  breach  of  his  contract.  The  damages  in 
such  case  include  compensation  for  the  labor  done  and  ma- 
terials  furnished,  and  such  further  sum  in  damages  as  may, 
upon  legal  principles,  be  assessed  for  the  breach  of  the  con- 
tract.^ 

147.  A  agrees  with  B  to  purchase  five  hundred  chairs, 
which  B  agrees  to  manufacture  for  A.  After  three  himdred 
of  them  have  been  delivered,  A  notifies  B  not  to  manufacture 
any  more  as  he  has  all  he  needs.  A  is  liable  in  damages  to 
B  for  breach  of  his  contract.^ 

149.  Discharge  by  operation  of  law. — Contracts  are 
sometimes  discharged  by  operation  of  law.  This  mode 
of  discharge  is  applicable  to  merger,  alteration  of  writ- 
ten contracts  and  proceedings  in  bankruptcy.  The  dis- 
charge in  such  cases  operates  ipso  facto. 

150.  Merger. — Where  one  of  the  parties  to  a  contract 
accepts  a  higher  security  for  the  lower  one  the  latter  is 
merged  in  the  former  and  extinguished.  Thus,  where 
the  parties  to  a  simple  contract  enter  into  a  sealed  one 
covering  the  same  transaction,  and  the  sealed  contract 
is  not  intended  as  a  mere  collateral  security,  the  simple 
contract  is  merged  and  extinguished.  And  where  a 
party  to  a  contract  sues  and  recovers  a  judgment  for  its 
breach  the  contract  is  merged  in  the  judgment.  Hence, 
a  subsequent  action  may  be  brought  upon  the  judgment, 
but  not  upon  the  contract  since  it  has  been  extinguished. 

When  an  oral  contract  is  reduced  to  writing  there  is, 
in  reahty,  no  merger.  This  is  owing  to  the  fact  that 
the  oral  contract  is  of  as  high  a  nature  as  the  written 
one  not  under  seal.  As  a  question  of  evidence,  however, 
the  latter  is  considered  of  a  higher  grade  than  the 

1  Black  ▼.  Woodrow  and  Richardson,  39  Md«  194. 

sCort  &  Gee  t.  The  Ambergate,  etc.,  Ry.  Co.,  17  AdoL  &  EIL,  N.  S.  127. 
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former,  and  under  what  is  known  as  ''the  best  evidence 
rule"  the  written  contract  is  given  priority.  Owing  to 
this  fact  it  is  often  incorrectly  said  that  when  an  oral 
contract  is  reduced  to  writing  the  oral  contract  is  merged 
in  the  written  one. 

151.  Alteration  of  a  written  instrument — The  term 
alteration  in  this  connection  means  some  addition  or 
erasure  which  changes  the  meaning  or  language  of  the 
contract.  When  the  alteration  is  made  prior  to  the 
execution  of  the  instrument  it  does  not  affect  its  valid- 
ity; and  when  made  subsequently  by  the  mutual  consent 
of  the  parties  it  does  not  invalidate  it.  But  when  an 
addition  or  erasure  is  made  intentionally  by  a  party  to 
the  contract,  or  by  a  stranger  with  his  consent,  without 
the  consent  of  the  other  party,  which  addition  or  erasure 
changes  the  legal  effect  of  the  instrument,  it  discharges 
the  contract. 

When  the  alteration  is  made  by  a  stranger,  without 
the  knowledge  or  consent  of  a  party  to  the  contract,  it 
is  of  no  effect,  provided  the  original  terms  can  be  estab- 
lished. An  alteration  made  under  such  circumstances 
is  called  a  spoliation.  Under  the  old  common  law  spolia- 
tion invalidated  the  instrument,  but  under  the  modem 
rule  it  does  not. 

An  alteration  to  be  effectual  must  be  material.  It 
is  not  essential,  however,  that  it  be  to  the  prejudice  of 
the  party  against  whom  the  liability  is  sought  to  be 
enforced.  In  this  connection  one  writer  may  be  quoted 
as  follows:  "The  courts  will  not  sit  in  judgment  upon 
the  question  whether  it  be  to  the  prejudice  of  the  party 
aggrieved  or  not."  An  alteration  which  changes  the 
operation  of  the  contract  in  point  of  law  is  a  material 
alteration.  Thus,  adding  words  of  negotiability  to  a 
note,  or  erasing  them ;  changing  the  rate  of  interest,  or 
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adding  or  erasing  words  of  interest ;  changing  the  date, 
or  the  time  or  place  of  payment;  changing  an  indorser 
into  a  guarantor ;  procuring  a  person  who  was  not  pres- 
ent at  the  execution  of  the  instrument  to  sign  it  as  an 
attesting  witness ;  adding  or  erasing  the  name  of  a  maker 
or  drawer  after  the-  execution  and  delivery  of  the  instru- 
ment,— are  all  material  alterations.  By  the  weight  of 
authority  in  this  country  adding  the  signature  of  a 
surety  or  guarantor  is  not  a  material  alteration.  Some 
courts,  however,  hold  the  contrary.  Whether  adding 
or  erasing  a  seal  constitutes  a  material  alteration  depends 
upon  whether  or  not  the  seal  is  essential. 

An  alteration  to  be  material  must  be  made  intention- 
ally, for  if  made  accidentally  or  by  mistake  it  does  not 
invalidate  the  instrument.  But  when  made  intention- 
ally, though  under  a  mistaken  claim  of  right,  it  avoids 
the  instrument.  In  such  case,  however,  an  action  will 
Ke  for  the  original  consideration,  provided  it  was  not 
extinguished  or  merged  by  the  execution  of  the  instru- 
ment. 

A  material  alteration  in  a  deed  after  its  delivery  to 
the  grantee  does  not  reconvey  the  title  to  the  grantor, 
but  it  may  estop  the  grantee  from  suing  on  the  cove- 
nants contained  therein,  or  from  using  the  deed  as  evi- 
dence. 

The  loss  of  a  written  instrument  does  not  discharge 
it.  The  rights  and  liabilities  of  the  parties  still  exist; 
and  while  the  loss  of  the  instrument  may  render  proof 
of  its  contents  more  difficult,  it  does  not  exclude  proof. 
The  contents  of  even  a  lost  will  may  be  established  by 
oral  evidence. 

152.  Insolvency:  proceedings  in  bankruptcy. — Mere 
insolvency  does  not  discharge  a  debtor  from  the  obliga- 
tion to  pay  his  debts.     Moreover,  at  the  old  common 
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law  he  was  liable  to  imprisonment  until  he  paid  them. 
In  1759  an  act  was  passed  by  the  English  Parliament 
which  relieved  a  debtor  from  imprisonment,  provided 
his  debts  did  not  exceed  <£lOO  and  he  made  a  general 
assignment  for  the  benefit  of  his  creditors.  This  act 
was  the  origin  of  our  modern  insolvency  laws.  Since 
this  time  the  scope  of  these  laws,  both  in  England  and 
in  this  country,  has  been  greatly  extended,  some  of  them, 
in  fact,  amounting  to  bankruptcy  laws. 

A  bankruptcy  law  is  one  which  provides  that  the 
debtor  upon  making  a  general  assignment  of  his  prop- 
erty for  the  benefit  of  his  creditors  is  discharged  from 
further  liability  for  his  existing  debts.  Bankruptcy 
laws  existed  before  insolvency  laws.  Originally  they 
applied  only  to  traders.  They  gave  the  creditors  of  a 
trader  the  right  to  compel  him  to  turn  his  property  over 
for  their  use.  Later  these  laws  were  extended  for  the 
benefit  of  the  trader.  They  provided  that  upon  turning 
all  his  property  over  for  the  benefit  of  his  creditors  he 
became  discharged  from  f iui;her  liability  for  his  existing 
debts. 

158.  The  National  Bankruptcy  Law. — ^The  National 
Bankruptcy  Law  which  is  now  in  force  went  into  efi^ect 
July  1, 1898,  at  which  time  state  bankruptcy  laws  ceased 
to  operate.  In  other  words  their  operation  was  sus- 
pended, owing  to  a  provision  of  the  United  States  Con- 
stitution which  confers  upon  Congress  the  power  "to 
establish  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States."  When  no  federal 
bankruptcy  law  exists  the  state  bankruptcy  laws  are  in 
force.  Congress  has  passed  four  general  bankruptcy 
laws.  The  first  was  in  operation  from  1800  to  1808 ;  the 
second  from  1841  to  1848;  the  third  from  1867  to  1878, 
and  the  present  one  has  been  in  operation  since  July  1, 


DISCHARGE  OF  CONTRACTS  111 

189§,  having  been  amended  February  6, 1908,  June  15, 
1906,  and  June  25,  1910, 

154.  Bankruptcy  and  insolvent. — ^The  National 
Bankruptcy  Law  of  1898  provides  that: 

Acts  of  bankruptcy  by  a  person  shall  consist  of  his  having 
(1)  conveyed,  transferred,  concealed,  or  removed,  or  per- 
mitted to  be  concealed  or  removed,  any  part  of  his  property 
with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any 
of  them;  or  (2)  transferred,  while  insolvent,  any  portion  of 
his  property  to  one  or  more  creditors  with  intent  to  prefer 
such  creditors  over  his  other  creditors;  or  (3)  suffered  or 
permitted,  while  insolvent,  any  creditor  to  obtain  a  preference 
through  legal  proceedings  •  •  .  ;  or  (4)  made  a  general 
assignment  for  the  benefit  of  his  creditors;  or  (5)  admitted  in 
writing  his  inability  to  pay  his  debts  and  his  willingness  to  be 
adjudged  a  bankrupt  on  that  ground. 

The  same  act  further  provides  that: 

A  person  shall  be  deemed  insolvent  whenever  the  aggregate 
of  his  property,  exclusive  of  any  property  which  he  may  have 
conveyed,  transferred,  concealed,  or  removed,  or  permitted  to 
be  concealed,  or  removed,  with  intent  to  defraud,  hinder,  and 
delay  his  creditors,  shall  not  at  a  fair  valuation  be  sufficient 
m  amount  to  pay  his  debts. 

155.  Who  entitled  to  benefits  of  a^ct. — Section  4  of 
the  Bankruptcy  Act  as  amended  in  1910  reads  as  fol- 
lows : 

"Section  4.  Who  may  become  bankrupts. — ^a.  Any 
person,  except  a  municipal,  railroad,  insurance,  or  bank- 
ing corporation,  shall  be  entitled  to  the  benefits  of  this 
act  as  a  voluntary  bankrupt. 

b.  Any  natural  person,  except  a  wage-earner  or  a 
person  engaged  chiefly  in  farming  or  the  tillage  of  the 
soil,  any  unincorporated  company,  and  any  moneyed. 
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business,  or  commercial  corporation,  except  a  mmiicipal, 
railroad,  insurance,  or  banking  corporation,  owing 
debts  to  the  amount  of  one  thousand  dollars  or  over, 
may  be  adjudged  an  involuntary  bankrupt  upon  default 
or  an  impartial  trial,  and  shall  be  subject  to  the  pro- 
visions and  entitled  to  the  benefits  of  this  act.  The 
bankruptcy  of  a  corporation  shall  not  release  its  officers, 
directors,  or  stockholders,  as  such,  from  any  liability  un- 
der the  laws  of  a  State  or  Territory  or  of  the  United 
States." 

The  act  also  provides  that  a  partnership,  during  the 
continuation  of  the  partnership  business,  or  after  its  dis- 
solution and  before  the  final  settlement  thereof,  may  be 
adjudged  a  bankrupt. 

156.  Claims  provable  against  a  bankrupt. — ^The 
claims  which  are  provable  against  a  bankrupt  include 
open  accounts,  promissory  notes,  bills  of  exchange, 
bonds,  and  all  other  debts  arising  from  contract,  whether 
due  or  not,  and  judgments,  whether  based  upon  contract 
or  tort  actions.  They  do  not  include,  however,  tort 
actions  not  reduced  to  judgment. 

157.  Property  which  is  exempt. — ^Persons  who  are 
adjudged  bankrupt  are  entitled  to  the  benefit  of  the 
state  exemption  laws  in  force  at  the  time  of  the  filing 
of  the  petition  in  the  state  in  which  they  have  had  their 
domicile  for  the  six  months  or  the  greater  portion 
thereof  immediately  preceding  the  filing  of  the  petition. 

158.  Effect  of  adjudging  a  debtor  a  bankrupt. — The 
effect  of  adjudging  a  debtor  a  bankrupt  is  to  discharge 
him  from  his  debts  generally,  provided  he  has  not  been 
guilty  of  fraud  or  conceahnent.  The  discharge  does 
not  release  him,  however,  from  debts  created  by  fraud 
or  embezzlement  while  acting  as  an  officer  in  a  fiduciary 
character;  from  debts  not  scheduled  in  time  for  proof; 
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from  judgments  for  fraud  or  willful  injuries;  from 
taxes;  or  from  debts  arising  after  the  petition  is  filed.^ 

159.  Remedies  for  breach  of  contract. — When  one  of 
the  parties  to  a  contract  commits  a  breach  thereof  the 
other  party  acquires  certain  rights.  He  is  exonerated 
from  further  performance.  He  may  sue  for  damages 
for  the  breach.  He  may  treat  the  contract  as  aban- 
doned and  sue  upon  an  implied  promise  to  pay  a  reason- 
able compensation  for  the  partial  performance.V  And 
in  some  cases  he  may  sue  in  equity  to  compel  specific 
performance  of  the  contract. 

160.  Damages  recoverable  for  breach. — In  every 
case  of  unjustifiable  breach  of  contract  the  injured  party 
is  entitled  to  recover  damages.  Even  where  he  suffers 
no  actual  loss  he  is  entitled  to  nominal  damages.  Where 
he  has  sustained  actual  loss  he  is  entitled,  as  stated  by 
Baron  Parke:  ^  "So  far  as  money  can  do  it,  to  be  placed 
in  the  same  situation,  with  respect  to  damages,  as  if 
the  contract  had  been  performed."  For  any  special  loss 
not  contemplated  by  the  parties,  and  which  does  not 
flow  naturally  from  the  breach,  he  is  not  entitled  to  dam- 
ages. They  must  not  be  speculative  or  conjectural.  In 
other  words,  they  must  be  proximate,  not  remote;  and 
they  must  be  provable  with  reasonable  certainty.  This 
was  stated  in  the  leading  English  case  upon  the  subject: 

That  where  a  party  has  broken  his  contract  the  damages 
which  the  other  party  should  recover  should  be  (1)  such  as 
may  fairly  and  reasonably  be  considered  to  arise  naturally 
— that  is,  according  to  the  usual  course  of  things — from  the 
breach,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  its  breach;  that  (2) 

1  In  re  Burka,  104  Fed.  326. 
^Robinson  v.  Harman,  1  Exch.  855. 
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if  the  damages  arose  out  of  special  circumstances,  communi- 
cated and  so  known  to  both  parties  when  the  contract  was 
made,  the  damages  which  the  parties  would  reasonably  con- 
template would  be  the  amount  of  injury  which  would  ordi- 
narily follow  from  the  breach  of  a  contract  under  those  special 
circumstances  so  known  and  communicated;  but  (8)  if  the 
special  circumstances  were  wholly  unknown  to  the  party  break- 
ing the  contract,  he  at  the  most  could  only  be  supposed  to 
have  had  in  his  contemplation  the  amount  of  injury  which 
would  arise  generally,  and  in  the  great  multitude  of  cases  not 
affected  by  any  such  special  circumstances. 

As  a  rule,  what  are  known  as  exemplary,  punitive, 
or  vindictive  damages  are  not  recoverable  for  breach  of 
contract.  An  exception  to  this  rule  is  the  case  of  a 
breach  of  a  promise  to  marry.  When  the  defendant 
in  such  a  case  maliciously  defames  the  plaintifp's  char- 
acter exemplary  damages  are  recoverable.^ 

1  McPherson  v.  R7aii,  59  Mich.  S3,  96  N.  W.  R.  891. 
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CHAPTER   X 

SALES:  THE  CONTRACT 

161.  Definition. — A  sale  of  a  chattel  is  a  transfer  of 
the  general  or  absolute  property  in  it  for  a  money  con- 
sideration. 

162.  Distinguishing  features. — ^A  sale  differs  from  a 
contract  to  sell.  The  distinction  is  one  of  great  im- 
portance. In  an  executed  sale  title  to  the  property 
vests  in  the  buyer  at  once.  But  in  a  contract  to  sell, 
title  to  the  thing  sold  remains  in  the  seller  until  the  sale 
becomes  complete  by  the  performance  of  some  further 
act  or  the  happening  of  some  event.  In  the  meantime, 
the  buyer  enjoys  simply  a  personal  right  to  have  the 
sale  made  absolute  upon  the  performance  of  the  act 
or  the  happening  of  the  event.  A  contract  to  sell  is 
called  an  executory  sale. 

A  sale  also  differs  from  a  bailment,  from  a  barter 
or  exchange,  and  from  a  gift.  In  the  case  of  a  sale 
there  is  a  transfer  of  ownership  in  the  property  for  a 
money  consideration.  In  the  case  of  a  bailment  there 
is  a  transfer  of  possession  of  the  property  but  not  of 
ownership  in  it.  In  the  case  of  a  barter  or  exchange 
there  is  a  transfer  of  ownership  in  the  property  for 
something  other  than  money;  and  in  the  case  of  a  gift 
there  is  a  transfer  of  ownership  in  the  property  without 
any  consideration. 

116 
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It  also  should  be  observed  that  a  distinction  exists 
between  an  executory  sale  and  an  executory  contract. 
An  executory  sale  is  one  in  which  title  has  not  passed. 
An  executory  contract  is  one  in  which  something  re- 
mains to  be  done  by  either  or  both  of  the  parties  to  it. 
Such  a  contract  may  include  an  executed  sale. 

168.  Parties  to  the  contract  of  sale. — ^As  a  rule,  an 
owner  of  property,  or  his  authorized  representative,  can 
pass  title  to  it.  There  are,  however,  some  exceptions 
to  this  rule. 

When  a  person  finds  another's  property,  or  steals 
it,  he  does  not  get  title  to  it.  And,  as  a  rule,  he  cannot 
pass  title  to  anyone  else.  Thus,  where  he  transfers  the 
property  to  an  innocent  purchaser  for  full  value,  the 
buyer  does  not  get  title  to  it.  This  rule  does  not  apply, 
however,  to  money.  Nor  does  it  apply  to  negotiable 
paper  payable  to  bearer  or  indorsed  in  blank,  where  the 
party  who  has  signed  it  has  been  guilty  of  negligence 
which  has  facilitated  its  wrongful  appropriation. 

When  the  buyer  obtains  title  by  means  of  fraud  and 
transfers  it  to  a  bona  fide  purchaser  the  latter  gets  good 
title.  But  when  a  person  gets  merely  the  possession  of 
another's  goods  by  means  of  fraud  and  transfers  them 
to  an  innocent  purchaser  the  latter  does  not  get  title. 

164.  Subject-matter  of  the  sale. — The  subject-matter 
of  the  sale  must  have  an  actual  or  a  potential  existence. 
A  person  cannot  sell,  acting  as  principal,  what  he  does 
not  own.  Thus,  he  cannot  make  a  valid  sale  of  a  chattel 
he  intends  to  buy.  He  may  make,  however,  a  valid  sale 
of  the  wool  which  is  yet  to  grow  on  sheep  he  owns.  In 
the  latter  case  the  wool  has  a  potential  existence.  He 
also  may  sell  a  crop  to  be  grown  on  his  farm,  or  the 
future  earnings  of  a  present  employment.  He  cannot, 
however,  make  a  valid  sale  of  a  crop  to  be  grown  on 
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land  he  intends  to  buy,  nor  of  the  earnings  of  a  pros- 
pective employment. 

Although  an  executed  sale  of  a  chattel  in  which  the 
seller  has  no  actual  or  potential  ownership  is  invalid,  if 
he  subsequently  acquire  ownership  in  it  the  beneficial 
interest  will  vest  in  his  vendee  and  will  be  recognized  by 
a  court  of  equity. 

It  also  should  be  observed  that  a  person  may  make 
an  executory  sale  of  a  chattel  which  he  does  not  own. 
Thus,  he  may  make  an  executory  sale  of  500  bushels 
of  corn  which  he  intends  to  buy.  Such  a  contract  is  per- 
fectly valid.  When  the  subject-matter  of  the  executory 
sale  is  a  specific  chattel,  its  destruction  before  the  time 
of  delivery  discharges  the  contract.  In  such  case  the 
huyer  may  recover  the  amount  paid. 

An  incorporeal  right  may  be  the  subject  of  sale. 
Thus,  a  person  may  make  an  executed  sale  of  a  trade- 
mark, a  seat  in  a  stock  exchange,  a  ferry  franchise,  a 
license  to  sell  certain  patented  articles  or  to  print  certain 
copyrighted  productions,  the  privilege  of  mining,  and 
even  knowledge  of  the  existence  and  location  of  an  oil 
wen.^ 

Whether  an  expectancy  based  upon  chance  may  be 
the  subject  of  sale  or  not  is  a  question  upon  which  the 
authorities  are  not  agreed.  Lord  Bacon  says :  ^  "If 
there  be  a  devise  of  a  term  to  A  for  life,  remainder  to 
B,  B  cannot  in  the  lifetime  of  A  assign  or  grant  over 
his  interest,  because  he  has  but  a  bare  possibility,  for  A 
may  outgrow  the  number  of  years."  In  this  country, 
however,  in  the  absence  of  fraud  or  inadequate  consid- 
eration, a  court  of  equity,  at  least,  would  uphold  such  a 
sale.    Where  a  fisherman  sells  his  next  catch  of  fish  the 

iReed  v.  Golden,  98  Kan.  639,  49  Am.  Rep.  180. 
sBacon*s  Abridgment,  Grant   (D)   3. 
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sale  has  been  held  invalid  for  uncertainty  as  to  the  sub- 
ject-matter/ Some  contend,  however,  that  such  a 
transaction  is  rather  one  for  work  and  labor  than  one 
of  sale. 

165.  Statute  of  Frauds. — ^At  common  law  an  oral 
contract  for  the  sale  of  personalty  was  valid  irrespective 
of  the  price.  The  seventeenth  section  of  the  English 
Statute  of  Frauds,  however,  provides:  that 

No  contract  for  the  sale  of  goods,  wares,  and  merchandise 
for  the  price  of  ten  pounds  sterling  or  upwards  shall  be  al- 
lowed to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold  and  actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  that 
some  note  or  memorandum  of  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract  or  their  agents 
thereunto  lawfully  authorized. 

Similar  statutes  obtain  in  all  the  states  of  the  Union 
except  Illinois  and  Delaware.  The  limit  of  price 
ranges  from  $80  to  $800,  except  in  Iowa  and  Florida, 
where  the  amount  is  unlimited,  the  former  amount  being 
the  limit  in  Maine,  Missouri,  New  Jersey  and  Arkansas, 
and  the  latter  amount  in  Utah  and  Montana.  In  most 
of  the  states  the  limit  is  $50. 

When  the  subject-matter  of  a  sale  includes  several 
different  articles  whose  aggregate  price  exceeds  the 
limit  provided  by  statute,  such  sale  is  within  the  statute. 
The  test  is,  whether  or  not  the  several  purchases  fairly 
constitute  one  transaction. 

The  term  "goods,  wares  and  merchandise,"  is  given  a 
broad  meaning  by  the  courts  of  the  United  States  (but 
not  of  England),  and  includes  choses  in  action  which 
are  conunonly  the  subject  of  sale,  such  as  negotiable 
instruments,  stocks,  etc. 

1  Low  V.  Pew»  108  Mass.  347, 11  Am.  Rep.  S57. 
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166.  Sales  of  goods  to  he  manufactured. — ^Whether 
the  statute  applies  or  not  to  the  sale  of  a  thing  which 
is  to  be  manufactured,  is  a  question  upon  which  the  de- 
cisions are  not  harmonious.  According  to  the  English 
rule  it  does;  and  some  of  the  American  decisions  are 
in  harmony  with  this  rule.  In  some  states,  including 
Massachusetts,  the  courts  hold  that  the  statute  applies, 
provided  the  article  sold  falls  within  the  scope  of  those 
which  the  seller  habitually  manufactures  in  the  course 
of  his  business.  The  well-known  New  York  rule  pro- 
viding that  the  statute  applies  to  goods  partly  finished 
but  not  to  goods  not  in  existence  has  been  changed  in 
that  state  by  a  recent  statute  to  conform  to  the  Massa- 
chusetts rule. 

167.  Satisfaction  of  the  statute. — ^When  the  statute 
is  applicable  to  a  particular  case,  one  of  three  things  is 
essential  to  satisfy  it.  There  must  be  (1)  part  pay- 
ment, or  (2)  acceptance  and  receipt  by  the  buyer,  or 
(3)  a  written  note  or  memorandum  of  the  contract 
signed  by  the  parties  or  their  authorized  agents. 

The  part  payment,  to  be  effectual,  must  be  material, 
and  the  amount  received  must  be  accepted  in  part  pay- 
ment of  the  price.  Under  the  New  York  statute  the 
part  payment  must  be  made  when  the  contract  is  entered 
into  or  the  terms  of  the  contract  must  be  reaffirmed 
when  the  part  payment  is  made. 

The  terms  "acceptance"  and  "receipt"  have  distinct 
meanings,  and  both  are  essential  to  satisfy  this  excep- 
tion. Either  may  precede  the  other.  The  former  sig- 
nifies assent  by  tihe  buyer,  the  latter  delivery  with  the 
seller's  consent. 

It  should  be  observed,  however,  that  a  physical  deliv- 
ery is  not  always  essential.  Circumstances  may  render 
such  a  delivery  unnecessary.     This  is  true  where  the 
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goods  sold  are  in  the  actual  possession  of  the  seller  and 
the  parties  agree  that  he  hold  them  as  bailee  of  the 
buyer;  or,  where  they  are  in  the  possession  of  the  buyer 
who  holds  them  as  bailee  of  the  seUer  and  the  parties 
agree  that  the  buyer  liold  them  henceforth  as  owner; 
or,  where  they  are  in  the  possession  of  some  third  party 
who  holds  them  as  bailee  of  the  seller  and  the  parties  to 
the  sale  agree  that  the  third  party  hold  them  henceforth 
as  bailee  of  the  buyer;  or,  where  the  goods  are  not  in 
the  actual  possession  of  anyone,  and  the  parties  agree 
that  the  constructive  possession  of  them  be  transferred 
to  the  buyer,  no  physical  delivery  is  essential. 

The  written  note  or  memorandum  of  the  contract  may 
be  informal.  It  must  contain,  however,  the  terms  and 
subject-matter  of  the  agreement  and  the  names  or  de- 
scriptions of  the  parties.  It  does  not  have  to  be  signed 
by  both  parties  to  the  contract,  but  must  be  signed  by 
the  party  sought  to  be  charged,  or  by  his  lawfully 
authorized  agent.  The  signature  may  be  by  mark  or 
initial  and  may  be  printed  or  in  writing.  It  also  may 
be  in  any  part  of  the  written  note  or  memorandum,  pro- 
vided the  statute  does  not  expressly  require  that  it  be 
"subscribed.**  The  note  or  memorandmn  may  be  made 
at  the  time  of  the  sale  or  at  a  later  date.  It  may  be 
contained  in  separate  papers  constituting  a  connected 
series,  in  which  case  each  of  the  separate  papers  must  be 
signed,  or  referred  to  in  one  which  is  signed  or  attadied 
to  it. 


148.  A  says  to  B,  ^TTou  may  have  my  horse  for  $200.**    B 
replies,  "I  accept  your  offer."     This  is  an  executed  sale. 

149.  A  says  to  B,  ^^I  will  sell  you  my  colt  when  he  is  three 
years  old  for  $S00.'*     B  replies,  ^^I  accept  your  offer.'*    This 


SALES:  THE  CONTRACT  121 

is  an  executory  sale.     Title  has  not  passed.     A  retains  the 
risk  of  loss. 

160.  A  says  to  B,  "You  may  have  that  piano  for  $200,  and 
m  deliver  it  at  your  home  to-morrow,  payment  on  delivery." 
B  replies,  "I  accept  your  offer."  The  sale  is  executed.  Title 
has  passed  to  B  who  assumes  the  risk  of  loss.  The  contract, 
however,  is  executory  since  something  remains  for  each  party 
to  do. 

151.  A  says  to  B,  "I  will  sell  you  my  watch  for  $10  and 
deliver  it  to  you  to-morrow  after  I  have  had  a  new  main- 
spring put  in  it,  payment  on  delivery."  Be  replies,  "I  accept." 
Both  the  contract  and  the  sale  are  executory.  Title  to  the 
watch  remains  in  A  until  delivery. 

152.  A  says  to  B,  "When  I  have  finished  my  fall  ploughing, 
which  will  require  about  a  week,  I  will  sell  you  my  team  for 
$400."  B  replies,  "I  accept."  The  next  day  the  horses  are 
accidentally  killed.  The  loss  falls  upon  A,  since  the  title  is  in 
him,  and  the  contract  is  discharged. 

153.  A,  who  owns  a  flock  of  sheep,  agrees  with  B  to  sell  him 
all  the  wool  which  will  grow  on  them  during  the  next  three 
months  for  $50.  This  is  a  valid  sale  since  the  wool  which  is 
yet  to  grow  has  a  potential  existence. 

154.  A  agrees  to  sell  B  ten  tons  of  hay  from  his  bam  for 
$150,  payment  to  be  made  in  thirty  days,  delivery  the  day  after 
the  agreement.  B  accepts,  but  before  delivery  says  he  will  not 
go  on  with  the  agreement.  B  is  liable.  Title  has  passed.  In 
cases  where  goods  are  sold  not  by  a  specific  description,  but  in 
quantity,  and  the  general  mass  is  specified,  it  is  possible  for  title 
to  pass  without  actual  delivery. 

155.  A,  who  has  made  up  his  mind  to  buy  B's  flock  of  sheep, 
agrees  to  sell  them  to  C  for  $100.  The  agreement  is  invalid. 
A  does  not  own  what  he  agrees  to  sell.  In  case  of  breach 
neither  party  would  be  liable  in  damages.  It  should  be  ob- 
served, however,  that  in  case  A  should  buy  the  sheep  a  court 
of  equity  would  recognize  in  C  a  beneficial  interest  in  them. 

156.  A  agrees  in  writing  to  sell  B  a  certain  farm  for 
$10,000  irhen  B  returns  from  a  trip  abroad.     This  is  a  valid 
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executory  sale.  Upon  B's  return  from  abroad  he  can  enforce 
it.  Should  B  die  abroad  before  returning  the  contract  would 
be  discharged. 

157.  A  sells  B  his  crop  of  growing  com  for  $1»000,  pay- 
ment on  delivery.  This  is  an  executed  sale  and  the  risk  of 
loss  is  assumed  by  B. 

158.  A  sells  B  a  thousand  bushels  of  wheat  which  he  stored 
in  an  elevator  in  St.  Paul  two  weeks  ago.  Without  the 
knowledge  of  either  party,  however,  the  wheat  was  destroyed 
by  fire  the  day  after  it  was  stored.  The  contract  is  void  and 
the  loss  falls  on  A. 

159.  A  deposits  his  watch  with  B  as  security  for  a  loan. 
This  is  a  bailment  and  not  a  sale. 

160.  A  and  B  trade  horses.  This  is  a  barker  or  exchange 
and  not  a  sale. 

161.  A  steals  B's  watch  and  transfers  it  to  C,  an  innocent 
person,  for  $10,  and  C  transfers  it  to  D  for  $15.  The  title  to 
the  watch  remains  in  B. 

16S.  A  breaks  into  B's  house  and  steals  $10  in  money,  a 
negotiable  note  signed  by  B  and  payable  to  bearer  and  a  watch. 
A  pays  the  $10  to  C  for  a  suit  of  clothes  and  the  note  to  D  for 
a  cow,  and  sells  the  watch  to  E  for  $50.  C  and  D  are  in- 
nocent parties.  B  cannot  recover  the  money  or  the  note."  E, 
however,  has  not  acquired  title  to  the  watch  and  B  can  re^ 
cover  it  in  a  suitable  action. 

163.  A  agrees  to  sell  B  500  bushels  of  potatoes,  which  he 
intends  to  go  into  the  market  and  buy,  at  50c  per  bushel. 
This  is  a  valid  executory  sale. 

164.  A,  an  automobile  manufacturer,  accepts  an  oral  order 
from  B  to  construct  for  him  an  automobile  according  to  cer- 
tain specifications.  When  the  machine  is  ready  for  delivery  B 
refuses  to  accept  it.  A  sues  him  for  the  contract  price  and 
B  pleads  the  statute  of  frauds. 

The  decisions  upon  this  point  are  not  harmonious; 
there  are  three  distinct  views.  The  English  view  is  that 
the  contract  is  for  the  sale  of  a  chattel  and  not  for  work 
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and  labor,  and  therefore  B's  plea  is  a  good  defense. 
The  Massachusetts  view  is,  that  since  the  contract  is  for 
a  chattel  made  to  a  special  order,  it  is  for  work  and 
labor,  and  therefore  B's  plea  is  not  a  good  defense. 
This  view  is  sustained  by  the  Uniform  Sales  Act  which 
has  recently  been  adopted  in  several  states,  including 
New  York. 

In  some  states,  including  Illinois,  the  seventeenth 
section  of  the  statute  of  frauds  has  been  abolished  by 
statute. 

EXAMPLES 

165.  A  purchases  six  cows  from  B  at  $50  each.  A  signs  the 
memorandum  of  agreement  but  B  does  not.  The  statute  of 
frauds  is  a  good  defense  to  B  but  not  to  A. 

166.  A  orally  agrees  to  pay  B  $10  for  a  certain  patch  of 
growing  cabbages.  B  gathers  the  crop  when  ripe  and  refuses 
to  abide  by  his  agreement.  A  sues  him  and  he  pleads  the 
statute  of  frauds.  B's  plea  is  not  a  good  defense.  The  cab* 
bages  are  emblements  and  not  an  interest  in  land. 

167.  A  orally  agrees  with  B  to  pay  him  $S5  for  a  certain 
field  of  growing  hay.  B  gathers  the  hay  and  refuses  to  abide 
by  his  agreement.  A  sues  him  and  he  pleads  the  statute  of 
frauds.  B's  plea  is  a  good  defense.  The  hay  is  an  interest  in 
land. 

168.  In  the  question  next  preceding,  assume  that  the  con- 
tract specifies  that  title  to  the  hay  is  not  to  pass  until  the  hay 
is  severed.  In  such  case  the  hay  is  personalty  and  B's  plea 
18  not  good. 

169.  A  orally  purchases  from  B  500  bushels  of  com  at  60 
cts.  per  bushel.  B  delivers  40  bushels  at  A's  warehouse  and 
A  accepts  it.  Subsequently  A  refuses  to  accept  any  more.  B 
sues  him  on  the  contract  and  he  pleads  the  statute  of  frauds. 
A's  plea  is  not  a  good  defense.  His  acceptance  and  receipt 
of  part  of  the  com  takes  the  contract  out  of  the  statute. 

170.  A  orally  agrees  with  B  to  sell  him  all  the  standing  trees 
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on  a  certain  tract  of  land  for  $30.  Subsequently  A  repudiates 
the  agreement  and  forbids  B  to  enter  upon  the  land.  Since  the 
trees  constitute  an  interest  in  land,  the  contract  falls  within 
the  fourth  section  of  the  statute  of  frauds  and  therefore  is  not 
enforcible.  Moreover,  if  B  should  enter  upon  the  land  after 
being  forbidden  to  do  so  he  would  be  liable  for  trespass. 

The  following  is  a  form  of  the  usual  bill  of  sale : 

Know  aU  Men  by  these  Presents,  That  /,  GEORGE 
NELSON,  of  the  City,  County  and  State  of  New  York, 
party  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  FIVE  HUNDRED  ($500)  DOLLARS  lawful  money 
of  the  United  States,  to  me  in  hand  paid,  at  or  before  the  en- 
sealing and  delivery  of  these  presents  by  THOMAS  WEB- 
STER, of  the  same  place,  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  have  bargained  and  sold  and  by 
these  presents  do  grant  and  convey  unto  the  said  party  of  the 
second  part,  his  executors,  administrators  and  assigns  all  and 
singular  the  furniture,  carpets,  rugs,  curtains,  and  portieres 
contained  in  the  dwelling-house  known  as  No.  285  Belwood 
Road,  in  the  above  mentioned  borough,  said  chattels  being  more 
particularly  described  in  the  schedule  hereto  annexed  and  made 
a  part  hereof.  To  have  and  to  hold  the  same  *  unto  the 
said  party  of  the  second  part,  his  executors,  administrators 
and  assigns  for  ever.  And  I  do  for  myself,  my  heirs,  executors 
and  administrators,  covenant  and  agree,  to  and  with  the  said 
party  of  the  second  part,  to  warrant  and  defend  the  sale  of 
the  said  furniture  and  other  fittings  hereby  sold  unto  the  said 
party  of  the  second  part,  his  executors,  administrators  and 
assigns  against  all  and  every  person  and  persons  whomsoever. 

In     Witness     tchereof,     I    have    hereunto    set    my    hand 
and  seal  the  sixth  day  of  February  in  the  year  one  thousand 
nine  hundred  and  ten. 
Sealed  and  delivered  in  the  presence  of 

Geokoe  Nelson,     [Seal.] 
JoHx  Wilson. 
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SCHEDULE  OF  THE  FOREGOING  BH^L  OF  SALE: 

One  mahogany  table,  one  large  chair,  three  small  chairs,  one 
large  divan,  one  Brussels  carpet,  14'xlS'  4",  one  Brussels 
carpet,  9'xlO',  one  large  rug,  10x12',  two  small  rugs  4x6', 
one  small  rug,  3^x5^,  four  pairs  lace  curtains,  two  pairs  heavy 
portieres. 

Geobge  Nelson. 
State  of  New  York, 
City  of  New  York,  yss. 

County  of  New  York. 

On  the  sixth  day  of  February  in  the  year  one  thousand 
nine  hundred  and  ten  before  me  personally  came  GEORGE 
NELSON  to  me  known,  and  known  to  me  to  be  the  individual 
described  in,  and  who  executed  the  foregoing  instrument,  and 
he  acknowledged  that  he  executed  the  same. 

W.  R.  Elwood, 
Notary  Public,  New  York  County. 

168,  When  title  passes. — This  is  a  very  important 
branch  of  the  law  of  sales.  Before  the  title  has  passed 
the  risk  or  loss  is  on  the  vendor ;  his  creditors  may  attach 
the  property ;  he  is  entitled  to  any  gain  or  increase  that 
may  arise;  he  may  sue  in  trover  or  replevin  for  unlawful 
detainer  or  conversion,  and  in  case  of  his  death  the 
property  descends  to  his  executor  or  administrator. 
From  the  moment  title  passes  all  these  incidents  pass 
to  the  vendee. 

169.  Intention  of  the  parties  governs. — In  determin- 
ing whether  title  has  passed  or  not  the  controlling  test 
is  the  intention  of  the  parties.  This  was  said  by  Justice 
Wagner:  ^ 

The  question  of  transfer  to  and  vesting  title  in  the  pur- 
chaser always  involves  an  inquiry  into  the  intention  of  the 
contracting  parties;  and  it  is  to  be  ascertained  whether  their 

X  Ober  V.  Carson,  69  Mo.  914. 
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negotiations  and  acts  show  an  intention  on  the  part  of  the 
seller  to  relinquish  all  further  claims  as  owner,  and  on  the  part 
of  the  buyer  to  assiune  such  control  with  all  liabilities. 

In  some  cases  this  intention  is  clearly  and  imequiv- 
ocally  expressed  while  in  other  cases  it  is  not.  In  the 
latter  cases  it  mlist  be  gathered  from  the  terms  of  the 
contract  and  from  the  surrounding  circumstances. 

When  the  subject-matter  of  the  sale  is  in  a  deliverable 
condition  and  the  price  is  paid  or  credit  expressly  given, 
title  passes  at  once  even  though  delivery  is  to  be  made 
subsequently.  When  the  sale  is  for  cash  many  decisions 
hold  that  a  presumption  arises  that  title  passes  at  once 
even  though  the  price  has  not  been  paid.  On  the  other 
hand,  many  decisions  hold  that  unless  the  vendor  delivers 
the  property  without  requiring  immediate  pajonent  title 
does  not  pass  until  payment  is  made. 

When  the  thing  sold  is  not  in  a  deliverable  condition, 
as  where  it  is  to  be  weighed,  measured  or  separated  from 
a  larger  mass,  a  presumption  arises  that  the  intention 
is  not  to  pass  title  until  the  property  is  put  in  a  deliv- 
erable condition. 

170.  Sale,  subject  to  conditions. — Goods  are  some- 
times sold  subject  to  a  condition  precedent.  In  such 
case  the  title  does  not  pass  until  the  condition  is  per- 
formed. Thus,  when  goods  are  sold  "on  approval,"  title 
does  not  pass  to  the  buyer  until  he  has  expressly  or  im- 
pliedly signified  his  approval.  His  approval  will  be 
implied  where  he  retains  the  goods  for  a  longer  period 
than  that  determined  upon,  or  for  an  imreasonable  time 
where  no  period  is  fixed.  It  also  will  be  implied  where 
he  sells  the  goods. 

Sales  are  sometimes  made  subject  to  a  condition  sub- 
sequent. In  such  case  the  buyer  is  given  an  option  to 
return  them  if  not  satisfactory.     Such  a  transaction  is 
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called  "a  sale  or  return."  When  no  time  is  specified 
within  which  the  buyer  must  exercise  his  option  a  reason- 
able  time  is  allowed. 

171.  Sales  at  a  distance  and  C.  O.  D.  sales,  etc. — 
When  goods  are  ordered  from  a  distance  title  does  not 
pass  mitil  they  are  appropriated  to  the  contract.  This 
usually  occurs  when  the  seller  delivers  them  to  a  proper 
carrier.  This  is  owing  to  the  fact  that  a  presumption 
arises  that  such  was  the  intention  of  the  parties.  This 
presumption  may  be  rebutted,  however,  by  showing  that 
the  parties  did  not  intend  the  title  to  pass  until  actual 
delivery  to  the  buyer.  Thus,  where  the  seller  takes  the 
bill  of  lading  in  his  own  name,  or  deliverable  to  his  own 
order,  the  presumption  is  rebutted.  The  title,  as  secur- 
ity at  least,  is  retained  by  the  seller.  When  the  price 
is  paid  or  secured  the  bill  of  lading  is  indorsed  to  the 
buyer. 

When  goods  are  shipped  C.  O.  D.,  some  courts  hold 
that  title  passes  to  the  buyer  when  the  goods  are  re- 
ceived by  the  carrier.  All  the  courts  hold,  however, 
that  the  buyer  is  not  entitled  to  possession  of  the  goods 
until  the  price  is  paid. 

Some  cases  hold  that  where  a  sale  is  made  of  a  certain 
part  of  a  designated  and  uniform  mass,  title  passes  with- 
out separating  the  part  sold.  This  view,  however,  is 
incorrect  upon  principle  and  not  supported  by  the  weight 
of  authority.  It  should  be  observed  that  where  two 
or  more  persons  are  tenants  in  conunon  of  a  mass  of 
goods,  separation  is  not  necessary  in  order  that  one  of 
the  parties  may  pass  title  to  his  portion.  Thus,  where 
several  persons  own  grain  which  is  mixed  together  in 
a  public  warehouse,  one  may  sell  his  portion  and  pass 
title  to  it  without  separating  it  from  the  mass.  He  may 
do  this  merely  by  giving  a  delivery  order. 
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172.  When  the  seller  retains  possession. — ^When  an 
absolute  sale  is  made  and  the  buyer  allows  the  seller  to 
retain  possession  of  the  property,  a  presumption  of 
fraud  arises  in  favor  of  subsequent  purchasers  and  of 
attaching  creditors  of  the  seller  who  act  in  good  faith. 
This  presumption,  however,  may  be  rebutted.  The  bur- 
den of  showing  good  faith  and  honesty  of  purpose  in 
allowing  the  seller  to  retain  possession  of  the  property 
rests  upon  the  original  vendee. 

178.  Goods  to  be  manufactured. — ^When  a  contract 
is  made  for  goods  to  be  manufactured  a  presumption 
arises  that  title  is  not  to  pass  until  the  goods  are  ready 
for  delivery.  This  presumption  obtains  even  when  the 
whole  of  the  purchase  price  is  paid  at  once,  or  when 
the  buyer  exercises  a  superintendence  and  control  over 
the  work.  Some  cases  hold  that  title  does  not  pass  until 
acceptance  by  the  buyer  of  the  manufactured  article, 
but  by  the  weight  of  authority,  it  passes  when  the  article 
is  put  in  a  deliverable  condition. 

174.  Sales  by  sample. — ^When  imascertained  goods 
are  sold  by  description  the  title  passes  when  they  are 
put  in  a  deliverable  condition  and  appropriated  to  the 
contract.  This  rule  is  applicable  to  goods  sold  by 
sample.  The  appropriation  of  the  goods  must  be  un- 
conditional. It  may  be  made  by  the  seller  with  the 
assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of 
the  seller. 

EXAMPLES 

171.  A,  a  merchant  in  New  York  City,  orders  goods  of  B, 
a  wholesale  dealer  in  Liverpool,  and  directs  that  they  be 
shipped  by  a  certain  steamship  company.  B  fills  the  order  at 
once  according  to  directions,  the  bill  of  lading  being  in  A's 
name.  The  steamer  founders  in  mid-ocean  and  the  goods  are 
lost.     A  subsequently  sues  B  to  recover  the  price  paid  for  the 
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goods.  B  is  entitled  to  judgment  as  the  risk  of  loss  during 
transit  is  A's. 

172.  A  is  induced  by  B's  fraudulent  representation  that  he 
is  solvent  to  sell  him  goods  on  credit.  B  transfers  title  to  the 
goods  to  C,  who  has  no  notice  of  B's  fraud,  in  payment  of  a 
precedent  debt.  A  seeks  to  recover  the  goods  from  C  owing 
to  B's  fraud.  A  is  entitled  to  recover  the  goods  unless  C  is 
a  bona  fide  purchaser.  Whether  C  is  a  bona  fide  purchaser  or 
not  depends  upon  whether  the  precedent  debt  is  a  valuable 
consideration  for  the  transfer  to  him.  The  decisions  upon  this 
point  are  conflicting.  According  to  the  New  York  rule  C  is 
not  a  bona  fide  purchaser.^  This  rule,  however,  does  not  ob- 
tain in  Illinois  ^  nor  in  Maine.^ 

178.  A  sells  B  a  pile  of  wood  for  $97  and  receives  from 
him  in  conditional  payment  his  promissory  note  for  the  amount. 
B  is  given  a  year  within  which  to  remove  the  wood.  Before 
removing  any,  however,  he  becomes  insolvent.  A  is  entitled  to 
retain  the  wood  until  the  price  is  paid  or  is  tendered  to  him.^ 

174.  A  sells  and  delivers  to  B  a  piano,  nothing  being  said  at 
the  time  concerning  the  title  to  it.  C,  however,  has  a  chattel 
mortgage  on  the  piano  of  which  B  has  no  knowledge.  Subse- 
quently C  takes  the  picuio  from  B  and  B  sues  A  for  breach  of 
warranty  of  title.  B  is  entitled  to  recover.  "  The  vendor 
of  goods  and  chattels  in  possession  is  held,  by  implication  of 
kw,  to  warrant  the  title."  * 

175.  A  sells  goods  to  B  and  ships  them  to  his  address.  Be- 
fore delivery, .  however,  B  notifies  A  that  he  has  abandoned 
business,  and  A  notifies  the  carrier  to  hold  the  goods  until 
he  sells  them.  Before  another  sale  of  the  goods  is  made  B's 
creditors  levy  on  them.     A  is  entitled  to  replevy  them.*^ 

176.  A  contracts  to  sell  B  certain  goods,  delivery  to  be 
made  on  a  certain  date.     Prior  to  that  date  A  delivers  half  the 

1  Barnard  v.  CampbeU,  58  N.  Y.  7S. 

2  Butters  ▼.  Haughwout,  49  111.  18. 
*Lee  y.  Kimball,  45  Me.  179. 
^Arnold  v.  Delano,  58  Mass.  33. 

s  Gross  ▼.  Kierski,  41  CaL  111. 
•Hershiser  v.  Delone,  94  Neb.  380. 
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goods  for  his  own  conyenience  and  these  goods  are  destroyed 
by  fire.  The  loss  falls  upon  A.  The  title  does  not  pass,  since 
the  contract  is  an  entire  one.^ 

177.  A  sells  B  a  horse  for  $200.  Delivery  and  payment 
are  to  be  made  on  the  following  day.  Shortly  after  the  sale, 
and  before  delivery,  the  horse  is  killed  by  lightning.  The  loss 
falls  upon  B.  In  a  few  states,  however,  the  courts  hold  the 
contrary. 

178.  A  sells  B  a  set  of  harness  for  $18.  A  agrees  to  make 
certain  changes  in  the  harness  and  deliver  it  the  next  day. 
Shortly  after  the  sale,  and  before  delivery,  the  harness  is  de- 
stroyed by  fire.     The  loss  falls  upon  A. 

179.  A  sells  B  all  the  com  in  a  certain  crib  at  60  cents  per 
bushel,  the  corn  to  be  measured  by  B.  Title  is  in  A  until  the 
com  is  measured.  In  a  few  states,  however,  including  New 
York,  title  passes  at  the  time  of  the  sale. 

180.  A  sells  B  half  the  com  in  a  certain  crib,  B  gets  title  at 
once  to  an  undivided  half  interest  in  the  com.  In  such  case, 
B  becomes  a  tenant  in  common  with  A  of  the  corn. 

181.  A  sells  B  a  sewing  machine  on  a  week's  trial  and  ap- 
proval. The  next  day  it  is  destroyed  by  fire.  Since  the  con- 
dition is  precedent  A  retains  title,  hence  the  loss  falls  upon  him. 

182.  A  sells  C  a  sewing  machine  giving  him  an  option  to  re- 
turn it  after  a  week's  trial  if  not  satisfactory.  The  next  day 
it  is  destroyed  by  fire.  Since  the  condition  is  subsequent  the 
title  is  in  C,  hence  the  loss  falls  upon  him. 

188.  A  gives  B  an  order  for  a  case  of  shoes  to  be  shipped 
by  carrier  X.  B  delivers  the  shoes  to  X  and  sends  to  A  the 
bill  of  lading  which  is  in  his  name.  The  train  which  carries 
the  goods  is  wrecked  and  the  shoes  destroyed.  Title  to  the 
shoes  is  in  A  at  the  time  of  the  loss  and  he  may  look  to  X  to 
recover  this  value. 

184.  A  gives  C  an  order  for  ten  boxes  of  oranges  to  be 
shipped  by  carrier  Y.  C  delivers  the  oranges  to  Y  and  sends 
the  bill  of  lading  to  A,  deliverable  to  C's  order.  In  this  case  title 
is  retained  by  C. 

1  Corrigon  v.  Sheffield,  10  Hun  (N.  Y.)  997. 
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186.  A  sells  B  twenty  rugs  by  sample.  The  contract  pro- 
vides that  they  are  to  be  appropriated  and  set  aside  in  A's 
store,  which  is  done.  Before  delivery,  however,  they  are  de- 
stroyed by  fire.     Since  the  title  is  in  B  he  must  bear  the  loss. 

186.  A  purchases  a  piano  of  B  on  the  installment  plan,  title 
to  remain  in  B  until  the  price  is  paid.  The  instrument  is 
delivered  to  A  and  after  he  has  paid  half  the  price  it  is  ac- 
cidentally destroyed  by  fire.  In  this  case  A  must  bear  the 
loss.  This  is  an  exception  to  the  rule  that  the  one  who  has 
title  must  bear  the  loss.  The  title  which  is  in  B  is  in  the 
nature  of  a  chattel  mortgage  on  the  piano  as  security. 

187.  A  purchases  of  B  twenty  cows.  Delivery  and  payment 
are  to  be  made  a  week  later.  In  the  meantime  one  of  the  cows 
dies  and  a  calf  is  bom  of  one  of  the  cows,  and  the  milk  from 
the  cows  is  sold  to  C.  A  owns  the  calf  and  the  receipts  from 
the  milk.  On  the  other  hand  he  must  bear  the  loss  of  the  cow 
that  dies. 

188.  A  contracts  with  B  for  the  purchase  of  900  tons  of 
iron  and  pays  him  the  price.  The  contract  is  executory  and 
the  title  remains  in  B  imtil  an  appropriation  is  made  of  specific 
iron  to  the  contract.^ 

The  decisions  upon  this  point  are,  however,  in  hope- 
less conflict.  And  in  some  instances  decisions  by  the 
same  court  are  conflicting.  Thus,  it  has  been  held  that 
where  a  certain  number  of  articles  is  sold  from  a  desig- 
nated lot  of  uniform  kind  and  value,  separation  is  not 
essential  to  pass  title.^  The  same  court  has  held  that 
the  sale  of  500  bushels  of  com  to  be  gathered  from  a 
field  of  sixty  acres  does  not  pass  title  until  separation. 
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^Coplay  Iron  Co.  v.  Pope,  108  N.  Y.  232.    See,  also,  Doane  ▼.  Dun- 
ham, 65  m.  513. 
s  Kingman  t.  Holmquist,  36  Kan.  735,  59  Am.  Rep.  604. 
s  Bailey  ▼.  Long,  24  Kan.  00. 


CHAPTER  XI 
SALES:   PERFORMANCE  OF  THE  CONTRACT 

175.  Delivery  of  the  goods. — The  seller  is  under 
obligation  to  deliver  to  the  vendee  the  goods  sold  accord- 
ing to  the  terms  of  the  contract.  And  the  vendee  is 
under  obligation  to  receive  and  pay  for  them  according 
to  those  terms.  In  the  absence  of  an  agreement  to  the 
contrary  these  obligations  are  concurrent.  The  seller 
must  tender  delivery  before  he  may  sue  for  the  price, 
and  the  vendee  must  tender  the  price  before  he  may  sue 
for  non-deHvery. 

Goods  are  delivered  when  they  are  placed  under  the 
buyer's  control  so  that  he  may  remove  them  immedi- 
ately. The  test  is  the  intention  of  the  parties.  As  a 
rule,  by  delivery  of  the  goods  is  meant  a  transfer  of 
possession  of  them.  This  does  not  apply,  however, 
where  the  goods  sold  are  in  the  buyer's  possession  at  the 
time  of  the  sale.  In  such  case  delivery  is  effected  merely 
by  the  seller's  expression  of  assent  to  the  transfer  of 
title.  Ordinarily,  delivery,  as  applied  to  a  change  of 
possession  in  pursuance  of  a  sale,  includes  both  the  act 
of  the  vendor  in  transferring  the  property  and  that  of 
the  vendee  in  receiving  it. 

When  the  buyer  is  under  obligation  to  perform  one 
or  more  conditions  precedent  before  delivery  these  con- 
ditions must  be  complied  with  before  the  obligation  to 
deliver  arises.     (See  section  169.) 

176.  Place  of  delivery. — As  a  rule,  the  seller  is  under 
no  implied  obligation  to  carry  the  goods  to  the  vendee, 
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but  merely  to  place  them  at  his  disposal.  Ordinarily, 
the  place  of  delivery  is  the  place  where  the  goods  are 
at  the  time  of  the  sale,  which  usually  is  the  buyer's 
place  of  business  or  his  residence.  There  are,  however, 
exceptions  to  this  rule.  Surrounding  circumstances 
may  justify  the  inference  that  delivery  is  to  be  made  at 
some  other  place.  Thus,  the  nature  of  the  goods, 
previous  dealings  between  the  parties,  or  general  usage 
may  justify  such  inference. 

177.  Delivery  to  a  carrier. — ^Where  the  seller  is  under 
obligation  to  send  the  goods  to  the  buyer,  delivery  to  a 
common  carrier  is,  as  a  rule,  delivery  to  the  buyer. 
Especially  is  this  the  case  where  delivery  is  made  to  a 
carrier  named  by  the  buyer.  The  carrier  in  such  case 
is  ordinarily  the  agent  of  the  buyer,  and  has  been  held 
to  be  such  even  where  the  seller  pays  the  freight.^  On 
the  other  hand,  it  has  been  held  that  where  the  contract 
expressly  provides  that  the  goods  are  to  be  shipped  to 
the  place  of  business  of  the  buyer  at  the  expense  of  the 
seller,  the  place  of  delivery  is  the  place  of  business  of 
the  buyer.  Thus,  it  has  been  held  that  where  a  contract 
for  the  sale  and  delivery  of  milk  expressly  provides  that 
it  is  to  be  shipped  by  the  seller  to  the  place  of  business 
of  the  buyer  at  the  expense  of  the  seller,  the  place  of 
delivery  is  the  business  place  of  the  buyer,  and  therefore, 
that  any  loss  on  the  way  must  fall  upon  the  seller.^ 

Where  the  contract  contains  a  stipulation  for  delivery 
F.  O.  B.  the  seller  is  under  obligation  to  deliver  the 
goods  to  the  carrier  at  his  own  expense.  In  such  case 
the  carrier  is  the  agent  of  the  buyer  who  assumes  the 
risk  during  transit.  But  where  the  goods  are  sent  C. 
0.  D.  a  presumption  arises  that  the  carrier  acts  as  the 

1  Dannemiller  v.  Kirkpatrick,  901  Pa.  St  918. 
s  Devine  v.  Edwards,  101  111.  138. 
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seller's  agent.     Some  courts  hold  that  the  presumption 
is  conclusive/  while  others  hold  the  contrary.^ 

178.  Time  of  delivery. — ^When  the  contract  imposes 
upon  the  seller  the  duty  of  delivering  the  goods  to  a 
carrier  or  of  taking  th^m  to  the  huyer,  and  the  time  of 
such  delivery  is  not  stated,  the  seller  must  make  the 
delivery  within  a  reasonable  time.  What  constitutes 
a  reasonable  time  depends  upon  the  circumstances  of  the 
particular  case  and  is  a  question  of  fact  for  the  jury  to 
determine.  If  the  contract  fixes  the  time  of  delivery, 
this,  of  course,  controls.  It  may  provide  that  the  time 
be  subsequently  designated  either  by  the  seller  or  the 
buyer,  and  in  this  case  the  other  party  is  not  in  default 
until  notice  is  given  him.  When  the  seller  offers  to 
deliver  the  goods  either  before  or  after  the  time  agreed 
upon  the  buyer  may  refuse  to  accept  them.  He  may, 
of  course,  waive  this  right.  As  a  rule,  when  the  con- 
tract provides  for  delivery  of  the  goods  "immediately," 
"forthwith,"  "as  soon  as  possible,"  etc.,  the  seller  is 
allowed  a  reasonable  time  in  which  to  deliver  them. 
When  the  contract  provides  for  delivery  between  cer- 
tain designated  dates,  it  is  optional  with  the  buyer  to  fix 
the  time  within  those  dates.  Failure  on  his  part  to  do 
so  gives  the  seller  the  right  to  tender  delivery  on  the 
last  day  of  the  period,  but  not  afterward. 

Where  the  contract  is  silent  as  to  the  hour  of  the  day 
at  which  delivery  is  to  be  made  it  must  be  made  at  a 
reasonable  hour.  What  constitutes  a  reasonable  hour 
depends  upon  the  circumstances  of  the  particular  case. 
If  the  delivery  is  to  be  made  at  a  designated  place,  and 
the  buyer  or  his  representative  must  be  on  hand  to 

1  state  V.  O'Neil,  58  Vt.  140,  56  Am.  Rep.  557. 

aPilgreen  v.  State,  71  Ala.  368;  State  t.  Carl,  43  Ark.  359,  51  Am. 
Rep.  565. 
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receive  them,  ordinarily  it  must  be  made  before  smiset. 
There  are  exceptions,  however,  to  this  rule.  Thus, 
where  the  goods  are  of  such  a  nature  that  an  eflSicient 
examination  of  them  can  be  made  before  midnight  and 
the  buyer  happens  to  be  at  the  designated  place  when 
tender  of  delivery  is  made  the  delivery  is  sufficient. 
When  no  place  of  deUvery  is  designated  tender  may  be 
made  at  any  convenient  time  before  midnight. 

179.  Quantity  specified  must  he  delivered. — ^The 
seller  must  tender  delivery  of  the  exact  quantity  agreed 
upon.  The  buyer  is  not  bound  to  accept  either  less  or 
more  than  that.  He  may  reject  installments  imless  he 
has  agreed  to  accept  them,  nor  is  he  bound  to  accept  the 
goods  where  they  are  mixed  with  others  and  the  sepa- 
ration of  them  imposes  upon  him  trouble  and  incon- 
venience. It  should  be  observed,  however,  that  where 
the  contract  is  separable,  and  tender  is  made  of  the 
exact  quantity  designated  in  a  severable  part,  it  is  suf- 
ficient pro  tanto.  In  any  case  where  the  buyer  accepts 
part  of  the  goods  tendered  he  is  liable  for  that  part, 
but  his  acceptance  of  part  does  not  constitute  a  waiver 
of  his  right  of  action  for  breach  of  the  contract 

Whether  a  particular  contract  is  severable  or  not  de- 
pends upon  the  intention  of  the  parties  rather  than  upon 
the  divisibility  of  the  subject-matter  or  the  mode  of 
measuring  the  price. 

When  the  contract  is  severable,  failure  of  the  seller 
to  fulfill  the  requirements  of  one  part  will  not  justify 
the  buyer  in  repudiating  the  other  parts.  Thus,  where 
tile  contract  provides  for  the  shipment  of  cattle  at  dif- 
ferent times,  and  for  payment  when  delivery  is  made, 
lihe  shipment  of  certain  cattle  which  do  not  meet  the 
requirements  will  not  justify  the  buyer  id  refusing  sub- 
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sequent  shipments  which  comply  with  the  terms  of  the 
contract.* 

180.  Quality  specified  must  he  delivered. — The  seller 
must  deliver  to  the  buyer  the  quality  of  goods  specified 
in  the  contract.  In  order  that  the  buyer  may  determine 
whether  the  quality  conforms  to  the  contract  he  must 
be  given  a  reasonable  opportunity  to  inspect  the  goods. 
Ordinarily,  the  place  of  inspection  is  the  place  of  deliv- 
ery. Merely  taking  the  goods  for  the  purpose  of  in- 
spection does  not  constitute  an  acceptance  of  them.  If 
they  do  not  meet  the  requirements  of  the  contract,  the 
buyer  may  reject  them;  and  should  he  rightfully  do  so, 
he  must  allow  the  seller  to  retake  them,  but  he  is  under 
no  obligation  to  return  them  to  him.  A  refusal  on  the 
part  of  the  buyer  to  inspect  the  goods,  where  the  seller 
has  afforded  him  a  reasonable  opportunity  to  do  so, 
ordinarily  constitutes  a  breach  of  the  contract.  In  the 
absence  of  a  designated  mode  of  inspection,  the  usual 
and  customary  one  will  be  implied. 

181.  Symbolic  or  constructive  delivery. — ^A  manual 
or  corporeal  transfer  of  the  thing  sold  is  not  essential  in 
all  cases  to  pass  title  to  it.  A  delivery  which  is  con- 
sistent with  the  nature  and  situation  of  the  thing  sold 
is  sufficient.  Hence  when  an  actual  delivery  is  imprac- 
ticable, a  sjonboliq  or  constructive  delivery  may  be  sub- 
stituted for  it.  A  symbolic  delivery  consists  in  trans- 
ferring one  thing  as  evidence  of  transferring  ownership 
in  another  thing.  Thus,  where  the  goods  sold  are 
stored  in  a  warehouse  a  transfer  by  the  seller  to  the 
buyer  of  the  warehouse  receipt  is  a  symbolic  delivery 
of  the  goods.  It  is  essential,  however,  that  the  symbol 
be  delivered  with  the  intention  of  transferring  owner- 
ship in  the  property.    Moreover,  it  must  be  of  such  a 

1  Morris  v.  Wibaux,  159  HI.  627. 
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character  as  to  indicate  such  transfer,  to  raise  a  pre- 
sumption that  the  parties  so  intended  it.  Thus,  where 
oxen  are  sold  it  has  been  held  that  a  delivery  merely  of 
the  brass  knobs  which  had  been  worn  on  their  horns 
raises  no  presumption  of  a  symbolic  delivery  of  the 
oxen.^  But  the  delivery  of  the  key  of  a  warehouse 
where  the  goods  are  stored,  or  of  a  bill  of  lading  for 
goods  which  are  in  transit,  or  of  the  bill  of  sale  of  the 
subject-matter  of  the  transaction,  constitutes  a  symbolic 
delivery  of  the  property  sold  sufficient  to  transfer  own- 
ership in  it  from  the  seller  to  the  buyer.  The  delivery 
of  a  certificate  of  stock  with  a  power  of  attorney  in 
blank  for  making  a  transfer  on  the  books  of  the  com- 
pany will  operate  as  a  symbolic  delivery  of  the  stock 
itself. 

182.  Warranties.  Definition  and  classification.  A 
warranty  is  an  agreement  of  indemnity,  relating  to  the 
character,  quality  or  title  of  the  thing  sold  and  forming 
part  of  the  contract  of  sale  though  collateral  to  its 
express  object,  by  which  the  seller  insures  the  buyer 
against  loss  from  failure  of  one  or  more  of  its  terms. 

Warranties  are  of  two  kinds — express  and  implied. 

An  express  warranty  is  an  apt  and  explicit  statement 
by  the  seller  of  a  material  fact  relating  to  the  subject- 
matter  of  the  sale  and  which  naturally  induces  the  buyer 
to  purchase  it.  This  kind  of  warranty  is  often  spoken 
of  as  a  true  warranty  because  it  is  always  collateral  to 
the  contract  of  sale.  It  may  be  oral  or  in  writing. 
When  the  contract  of  sale  is  completely  written  and  the 
warranty  is  oral  the  latter  is  not  admissible  in  evidence 
unless  it  is  fraudulent.  This  is  owing  to  the  fact  that 
the  so-called  parol  evidence  rule  excludes  it.* 

1  aaik  ▼.  Draper,  19  N.  H.  419. 

2 Express  warranty:  Chapman  y.  Murch,  19  John.  ^0;  Oneida  Man. 
Soc.  ▼.  Lawrence,  4  Com.  440;  Hawkins  y.  Pemberton,  51  N.  Y.  198. 


188  COMMERCIAL  LAW 

Express  warranties  usually  have  their  origin  at  the 
time  the  sale  is  made.  They  may,  however,  originate 
subsequently.  In  the  former  case  the  consideration  for 
the  sale  also  supports  the  warranty.  But  in  the  latter 
case  it  must  be  supported  by  a  new  consideration. 

Implied  warranties  arise  by  operation  of  law,  from 
usage  or  custom,  or  from  the  conduct  of  the  parties. 
They  spring  from  what  the  parties  do  rather  than  from 
what  they  say.  For  this  reason  they  are  frequently 
called  silent  contracts.  Ordinarily  they  depend  upon 
the  intention  of  the  parties,  but  they  may  arise  inde- 
pendent of  such  intention.  They  are  not  inferences  of 
fact  for  the  jury  to  determine,  but  rather  inferences 
of  law  for  the  court  to  draw  from  facts  proved  or 
admitted  to  be  true. 

188.  Implied  warranty  of  title. — Ordinarily,  when 
goods  are  sold,  the  seller  impliedly  warrants  the  title  to 
them.  This  includes  his  right  to  sell  them,  freedom 
from  any  charge  or  incmnbrance  against  them  in  favor 
of  a  third  party  and  the  enjoyment  of  quiet  possession 
of  them  by  the  buyer.  It  does  not  include,  however, 
freedom  from  all  unjust  or  illegal  interference. 

Possession  by  the  vendor  of  the  property  sold  is  prima 
facie  evidence  of  title  in  him  and  in  such  case  the  law 
implies  a  warranty  of  title.^  On  the  other  hand,  when 
the  property  sold  is  in  the  hands  of  a  third  party  at 
the  time  of  the  sale  there  is  no  implied  warranty  of  title. 
As  said  by  Judge  Story :  *  "This  distinction  has  now 
become  so  deeply  rooted  in  the  decisions  of  the  courts, 
in  the  dicta  of  judges,  and  in  the  conclusions  of  learned 
authors  and  commentators,  that  even  if  it  were  shown  to 
be  misconceived  in  its  origin  it  could  not  at  this  day  be 

1  Kent  Commentaries,  478. 

2  Story  on  Sales  (4th  ed.),  sec  367,  note. 
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easily  eradicated/'  In  England,  however,  this  distinc- 
tion is  repudiated,  as  is  shown  in  the  words  of  Justice 
BuUer: ' 

I  cannot  feel  a  distinction  between  the  vendor's  being  in  or 
out  of  possession.  The  thing  is  bought  of  him  and  in  conse- 
quence of  his  assertion ;  and  if  there  be  any  difference,  it  seems 
to  me  that  the  case  is  strongest  against  the  vendor  when  he  is 
out  of  possession,  because  then  the  vendee  has  nothing  but  the 
warranty  to  rely  on. 

Benjamin  says:^ 

A  sale  of  personal  chattels  implies  an  affirmation  by  the 
vendor  that  the  chattel  is  his,  and  therefore  he  warrants  the 
title,  unless  it  be  shown  by  the  facts  and  circumstances  of  the 
sale  that  the  vendor  did  not  intend  to  assert  ownership,  but 
only  to  transfer  such  interest  as  he  might  have  in  the  chattel 
sold. 

A  constructive  possession  of  the  property  sold  is  suf- 
ficient, even  under  the  American  rule,  to  imply  a  war- 
ranty of  title.  Thus,  where  a  tenant  in  common  of  a 
chattel,  which  is  in  the  possession  of  a  third  party  as 
bailee  of  all  the  ovmers,  sells  his  xmdivided  interest,  the 
possession  of  the  third  party  amounts  to  such  construc- 
tive possession  of  the  vendor  as  to  attach  to  the  sale 
an  implied  warranty  of  title. 

There  are  a  few  exceptions  to  the  rule  that  an  implied 
warranty  of  title  attaches  to  the  contract  of  sale  where 
the  vendor  has  possession  of  the  property  sold.  Thus, 
it  does  not  attach  to  a  sale  made  under  authority  of  law, 
as  where  it  is  made  by  a  sheriff ;  nor  does  it  attach  where 
the  vendor  undertakes  to  transfer  merely  the  title  he  or 
the  person  he  represents  has  in  the  property.     For  ex- 

1  Pasley  ▼.  Freeman,  3  T.  R.  58. 

sBeDJamin  on  Sales  (6th  Amer.  ed.),  sec  639. 
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ample,  it  does  not  attach  to  a  sale  made  by  a  mortgagee 
under  a  power  of  sale ;  or  to  a  sale  made  by  an  assignee 
in  bankruptcy ;  or  to  one  made  by  an  executor  or  admin- 
istrator, or  by  a  trustee. 

184.  Implied  warranty  of  quality. — Caveat  emptor— 
let  the  purchaser  beware — ^is  a  familiar  maxim  of  the 
common  law.  Under  this  rule  a  sale  of  goods  ordinarily 
does  not  raise  an  implied  warranty  of  quality.  This 
maxim  obtains  in  every  state  of  the  Union  except  one. 
In  Louisiana  the  civil-law  maxim — caveat  venditor— 
obtains.  Under  this  maxim  the  sale  of  goods  for  a 
sound  or  full  price  raises  an  implied  warranty  that  the 
goods  are  sound.^ 

As  a  rule,  therefore,  where  the  buyer  inspects  the 
goods  at  the  time  of  the  sale,  or  is  given  a  suitable  oppor- 
tunity to  do  so,  no  implied  warranty  of  quality  arises* 
Moreover,  when  such  an  opportunity  is  afforded  the 
buyer  to  inspect  the  goods  and  he  fails  to  do  %o  the 
seller  is  under  no  obligation  to  point  out  defects  in 
them.^  He  must  not,  however,  actively  aid  the  buyer 
in  being  deceived.  Thus,  where  the  buyer  in  inspecting 
the  goods  attempts  to  discover  defects  in  them  the 
seller  must  not  hinder  or  obstruct  him.^ 

Where  goods  are  sold  by  sample  an  implied  warranty 
arises  that  the  goods  to  be  delivered  shall  correspond  in 
quality  with  the  sample.  There  is  also  an  implied  war- 
ranty in  such  case  that  the  goods  shall  contain  no  defect 
sufficient  to  render  them  unmerchantable  and  which 
upon  a  reasonable  examination  would  not  4>e  discover- 
able. 

1  In  New  York  eaneat  venditor  has  been  applied  to  sales  hy  sample  in 
several  cases,  although  in  one,  the  Court  said,  ''It  stands  upon  no  princi- 
ple." 1  Denio  386.  Where  there  has  been  no  inspection:  Boorman  ▼. 
Jenkins,  19  Wend.  576;  Salisbury  v.  Stahier,  19  Wend.  159. 

2Cogal  V.  Kniseley,  89  111.  598. 

sRoseman  ▼.  Canovan,  43  Cal.  110. 
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Where  goods  are  sold  by  description  an  implied  war- 
ranty arises  that  they  shall  correspond  with  the  descrip- 
tion. And  where  the  seller  deals  in  such  goods  there 
is  an  implied  warranty  of  merchantability. 

EXAMPLES 

189.  A  sells  B  a  cargo  of  tea  which  is  supposed  to  be  In 
transit  between  Canton,  China,  and  San  Francisco.  The  day 
before  the  sale  the  ship  is  wrecked  and  the  tea  destroyed.  The 
sale  is  void  and  B  may  recover  the  price  paid.  An  implied 
warranty  or  condition  arises  that  the  subject-matter  of  the 
sale  is  in  existence  when  the  contract  is  made.  This  implied 
condition  precedent  is  of  the  essence  of  the  contract  and  not 
a  collateral  undertaking.  Hence,  strictly  speaking  it  is  not  a 
warranty. 

190.  A  contracts  to  sell  B  500  bushels  of  com  to  be  grown 
on  a  certain  tract  of  land  belonging  to  A.  The  tract  is 
planted  and  under  ordinary  circumstances  the  yield  would  be 
quite  sufficient  to  meet  the  requirements  of  the  contract.  The 
crop,  however,  owing  to  unfavorable  weather,  amounts  only  to 
800  bushels.  A  is  not  liable  to  B  for  breach  of  the  contract 
in  not  delivering  to  him  500  bushels.  The  contract  is  for 
the  sale  of  a  specific  crop,  but  no  implied  warranty  or  condi- 
tion exists  that  the  crop  shall  continue  to  exist  imtil  the  time 
of  performance  of  the  contract. 

191;  A  telegraphs  B  an  order  for  376  tons  of  coal.  B  ships 
to  A  892  tons.  A  may  reject  the  coal  sent.  He  is  entitled 
to  have  delivered  to  him  the  exact  quantity  ordered.^ 

192.  A  sells  B  a  certain  nimiber  of  posts  of  a  definite  size  and 
quality.  He  delivers  to  B  a  less  number  than  that  agreed 
upon.     B  may  repudiate  the  contract.* 

198.  A  buys  a  quantity  of  com  of  B.  The  contract  pro- 
vides that  the  com  is  to  be  weighed  on  B's  scales  and  paid  for 
according  to  the  weight  so  indicated.     A  refuses  to  accept 

1  Rommel  v.  Wingate,  103  Mass.  387. 

>  Rockford,  etc.,  Ry.  Co.  ▼.  Leut,  63  lU.  98S. 
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the  weight  so  determined  on  the  ground  that  B's  scales  are 
not  lawful  scales  capable  of  indicating  lawful  weights.  As- 
suming that  A's  contention  is  correct  he  is  justified  in  refusing 
to  accept  the  weight  indicated.  There  is  an  implied  war- 
ranty that  B's  scales  are  lawful  scales  and  capable  of  indicating 
lawful  weights.^ 

194.  A  sells  B  a  horse,  warranting  him  sound.  The  horse 
has  but  one  eye  and  there  is  a  large  lump  on  one  of  his  legs 
which  causes  him  to  walk  lame.  The  imperfections  stated  are 
not  included  in  the  warranty.  The  maxim  applicable  is 
caveat  emptor, 

195.  A,  a  would-be  purchaser  of  a  flock  of  sheep  belonging 
to  B,  is  informed  by  B  that  *'each  of  the  sheep  will  shear  at 
least  8  pounds  of  wool."  A  purchases  the  sheep.  B's  state- 
ment is  not  a  warranty,  but  a  mere  expression  of  opinion  or 
^^uff." 

196.  A  gives  B  an  order  for  a  quantity  of  a  certain  kind 
of  early  turnip  seed.  B  sends  him  seed  which  he  plants  and 
which  yields  a  crop  of  very  late  turnips  which  are  of  little  or 
no  value  to  A.  B  is  liable  for  breach  of  warranty,  and  A  may 
recover  the  difference  between  the  market  value  of  the  crop 
he  got  and  that  of  the  one  he  would  have  gotten  had  his  order 
been  properly  filled. 

197.  A,  who  had  purchased  of  B  the  year  before  a  certain 
kind  of  cabbage  seed,  informs  B  that  he  wants  more  of  the 
same  kind.  B  shows  him  certain  seeds  and  he  buys  and  plants 
them.  The  cabbages,  however,  are  wholly  different  from  what 
he  expected  and  of  little  value.  Some  courts  hold  that  B  is  not 
liable.^  That  where  goods  are  sold  on  inspection  and  the  seller 
has  no  knowledge  of  latent  defects  in  them  there  is  no  implied 

1  Clifton  v.  Sparks,  S2  Mo.  115. 

2  Shisler  v.  Baxter,  109  Pa.  St  443,  58  Am.  Rep.  738.  See,  also,  Kings- 
bury V.  Taylor,  99  Me.  508,  50  Am.  Dec  607,  where  winter  rye  was  sold 
for  seed  spring  rye  and  the  plaintiff  lost  his  crop.  The  court  held  that 
in  the  absence  of  knowledge  on  the  part  of  the  seller  there  could  be  no 
recovery.    The  modem  view,  however,  is  to  the  contrary. 
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warranty    against    such    defects.     This    view    has    been    re- 
pudiated. 

198.  A  purchases  from  B  S,000  barrels  of  beer,  to  be  de- 
livered from  time  to  time  as  requested.  There  is  an  implied 
warranty  that  the  beer  shall  be  of  a  merchantable  quality  in 
A's  business. 

199.  A  orders  of  B,  a  carriage  maker,  a  wheel  for  his 
buggy.  There  is  an  implied  warranty  that  the  wheel  furnished 
shall  be  reasonably  fit  for  the  purpose. 

SOO.  A  orders  a  certain  chemical  by  description.  Being 
unable  to  discover  by  inspection  whether  or  not  it  fits  the  de- 
scription he  uses  a  sufficient  quantity  of  it  to  determine  this 
and  finds  that  it  does  not.  He  may  return  the  balance  to  the 
seller  and  recover  the  whole  of  the  price  paid. 

201.  A  sells  B  1,000  bushels  of  com  to  be  delivered  a  week 
later.  There  is  an  implied  warranty  of  merchantable  quality, 
but  not  of  any  particular  grade  above  the  lowest.^ 

SOS.  A  purchases  of  B,  a  druggist,  a  quantity  of  'Taris 
green"  to  kill  cotton-worms.  By  mistake  B  delivers  to  A 
**Chrome  green,"  a  diiferent  substance,  but  resembling  "Paris 
green."  In  consequence  of  ^*s  mistake  A's  crop  of  cotton  is 
a  failure.  B  is  liable  on  his  implied  warranty  for  the  failure 
of  A's  crop  of  cotton.^ 

203.  A,  a  ticket-broker,  sells  B  a  ticket  issued  by  a  common 
carrier.  A  impliedly  warrants  the  genuineness  of  the  ticket, 
but  not  that  the  carrier  will  transport  the  buyer.* 

204.  A  gives  B  an  order  for  a  certain  quantity  of  **blue 
vitriol,  sound  and  in  good  order."  B  delivers  an  article  the 
larger  part  of  which  is  green  vitriol  of  much  less  value.  B 
impliedly  warrants  that  the  article  he  delivers  meets  the  de- 
scription, and  he  is  liable  for  breach  of  the  warranty.* 

206.  A  purchases  of  B  a  quantity  of  "winter-pressed  sperm 

^Swett  y.  Shumway,  109  Mas?.  365,  3  Am.  Rep.  365. 
3  Jones  V.  George,  61  Tex.  345. 
» EUton  V.  Fieldman,  57  Minn.  70. 
« Osgood  v.  Lewis,  2  Harr.  &  Gill  495. 
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oil."  B  delivers  to  A  summer-pressed  sperm  oil,  worth  only 
half  as  much  as  the  other  kind.  The  terra  "winter-pressed" 
denotes  not  only  a  particular  quality,  but  also  a  distinct  kind, 
and  B  is  liable  for  breach  of  the  warranty.^ 

206.  A,  a  manufacturer,  sells  B  a  number  of  circular  saws. 
There  is  no  implied  warranty  against  latent  defects  in  the  ma- 
terials used,  unless  the  proof  shows  that  A  has  knowledge  of 
such  defects,  but  there  is  an  implied  warranty  against  latent 
defects  growing  out  of  the  process  of  manufacture.^  It  has 
been  held,  however,  that  there  is  also  an  implied  warranty 
against  latent  defects  in  the  materials  used  irrespective  of  the 
vendor's  knowledge. 

185*  Sale  of  provisions. — In  a  few  jurisdictions  there 
is  an  iiiiplied  warranty  of  wholesomeness  and  fitness  in 
a  sale  of  provisions  for  human  consumption.  Most 
courts  give  the  benefit  of  this  warranty  to  the  consumer 
only,  and  in  cases  only  where  the  seller  knew  that  the 
goods  were  being  purchased  for  immediate  consump- 
tion. In  a  few  cases,  however,  the  warranty  will  arise 
in  sales  made  by  a  wholesaler  to  a  retailer  who  intends 
to  resell  the  provisions.  In  New  York,  the  doctrine  has 
been  stated  as  follows  by  Judge  Parker: '  "I  see  no  rea- 
son for  applying  the  rule  to  one  who  slaughters  and 
sells  to  his  customers  for  immediate  consiunption  and 
denying  this  application  to  one  who  slaughters  and  sells 

1  Hoe  V.  Sanburn,  21  N.  J.  S52. 

2  Rodgers  v.  Niles,  11  Ohio  St  48. 

8  A  latent  defect  is  a  fault  arising  in  the  goods,  after  the  purchase}  a 
fault  not  possible  of  discovery  at  the  time  the  goods  were  bought. 

This  doctrine  was  stated  in  Blackstone — 3  Black.  Com.  165.  This  is  when 
provisions  are  for  immediate  consumption;  there  are  many  cases  supporting 
it  People  V.  Parker,  38  New  York  85.  Where  vendor  has  personal  knowl- 
edge of  the  quality  and  condition.  Burch  v.  Spencer,  15  Hun  504.  It  has 
been  said  that  this  rule  is  not  an  exception  to  the  doctrine  of  eweai 
emptor,  but  remedy  is  given  '*on  the  grounds  of  the  knowledge  by  the 
seller  of  the  unsoundness  which  the  law  presumes,  and  not  on  an  implied 
warranty  that  the  goods  are  wholesome."  Moses  v.  Mead,  1  Den.  378;  Van 
Bauklin  ▼.  Fonda,  19  Johns.  468;  Emerson  t.  Brigham,  10  Mass.  197. 
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to  another  to  be  retailed  by  him.  In  each  case  it  is 
fresh  meat  intended  for  immediate  consumption.^ 

186.  Remedies  for  breach  of  an  express  warranty. — 
Remedies  of  a  buyer  for  breach  of  warranty  differ  in 
the  cases  of  express  warranties  and  implied  warranties. 

In  many  jurisdictions,  including  England  and  New 
York,  if  title  has  passed,  the  sale  cannot  be  rescinded 
for  breach  of  an  express  warranty,  the  vendee's  only 
remedy  being  an  action  for  damages.  In  Massa- 
chusetts and  a  few  other  jurisdictions  the  goods  may 
be  returned  and  the  price  recovered,  or,  instead  of  re- 
scinding the  sale,  an  action  may  be  brought  for  breach 
of  warranty.  In  all  jurisdictions,  where  title  has  not 
passed  to  the  buyer,  the  goods  may  be  rejected  upon 
the  discovery  of  a  breach  of  an  express  warranty. 

EXAMPLES 

207.  A  sells  to  B  an  automobile  and  warrants  its  attain- 
able speed  to  be  seventy  miles  an  hour.  The  automobile  is 
delivered.  B  tries  it  and  finds  that  it  will  not  attain  the  max- 
imum speed,  and  offers  to  return  it  upon  repayment  of  the 
purchase  price.  A  refuses  to  accept  it.  B  then  sues  A  for 
the  purchase  money,  setting  up  the  above  facts,  including  a 
demand.  In  a  New  York  court  he  would  be  permitted  to  re- 
cover only  the  difference  in  value  between  the  automobile  as 
represented  and  the  automobile  as  delivered.  In  Massachusetts 
he  would  be  permitted  to  recover  the  entire  purchase  price  upon 
returning  the  automobile. 

208.  A  sells  to  B  all  the  wheat  contained  in  a  certain 
granary  and  represents  it  to  be  first  quality.  B  agrees  to  pay 
eighty-five  cents  a  bushel  for  it.  B  inspects  the  wheat  and 
finds  it  to  be  second  quality.  He  may  refuse  to  accept  the 
wheat  because  title  has  not  passed  and  there  has  been  a  breach 
of  an  express  warranty. 

1  Fairbanks  Canning  Company  v.  Metzger,  118  N.  Y.  9(K), 
XII—IO 
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If  A  had  known  at  the  time  that  the  automobile  would  not 
attain  a  speed  of  seventy  miles  and  had  made  the  warranty 
fraudulently,  B  would  have  the  same  rights  in  New  York  as  he 
has  in  Massachusetts. 

187.  Remedies  for  breach  of  an  implied  warranty.— 
In  the  case  of  an  implied  warranty,  the  buyer  has  three 
remedies : 

1,  He  may  rescind  the  sale  and  recover  the  purchase 
price. 

2.  Accept  and  keep  the  goods  and  sue  for  damages 
for  the  breach. 

8.  If  the  purchase  price  is  unpaid,  set  up  the  dam- 
ages sustained  to  diminish  the  price. 

Where  the  buyer  elects  to  rescind  the  sale,  he  must 
act  promptly,  and  if  the  seller  i^efuses  to  accept  the 
return  of  the  goods  the  buyer  may  hold  them  as  bailee 
for  the  seller. 

For  example:  B  orders  from  A  by  description  a 
certain  quantity  of  goods  made  by  A.  When  delivery 
of  the  goods  is  tendered  they  are  found  to  differ  from 
the  description.  B  may  reject  the  goods  or  he  may  ac- 
cept and  keep  them  and  sue  for  damages  if  the  pur- 
chase has  already  been  paid,  or  he  may  deduct  the  dam- 
ages from  the  purchase  price  if  it  has  not  been  paid. 
In  New  York  a  peculiar  and  local  rule  prevails :  where 
a  sale  is  made  by  description  and  the  quality  may  be 
discovered  by  inspection,  the  buyer  will  have  no  remedy 
against  the  seller  for  breach  of  warranty  after  the  in- 
spection. The  acceptance  is  looked  upon  as  an  admis- 
sion that  the  goods  correspond  with  the  description. 
This  rule  is  based  on  the  theory  that  the  contract  is  uni- 
lateral in  its  character  and  that  the  seller  does  not  per- 
form. The  goods  sent  are  accepted  as  answering  the 
description.     The  doctrine  of  implied  warranty  is  not 


PERFORMANCE  OF  THE  CONTRACT  147 

invoked  at  all,  and  the  buyer's  only  remedy  is  to  reject 
the  goods.  ^ 

188.  Rights  of  an  unpaid  seller  against  the  subject 
of  the  sale. — ^While  the  seller  of  goods  may  have  di- 
vested himself  of  title  through  the  contract  of  sale, 
he  may  still  retain  certain  rights  to  the  property  in 
order  to  enforce  performance  of  the  buyer's  contract. 

The  two  rights  referred  to  are  known  as  vendor's 
lien  and  stoppage  in  transitu.^ 

Where  the  seller  retains  possession  of  the  goods  he 
has  a  lien  on  them  until  the  price  is  paid  imless  the 
sale  was  on  credit  and  the  term  of  the  credit  has  not 
expired.*  The  seller's  lien  will  arise  in  one  of  the  three 
following  cases : 

1.  Where  the  sale  is  for  cash  down. 

2.  Where  the  sale  is  on  credit,  but  the  term  of  credit 
has  expired  before  delivery. 

8.  Where  the  sale  is  on  credit,  and  the  buyer  becomes 
insolvent  before  delivery. 

The  hen  is  lost  by  delivery  to  the  buyer  or  his  agent, 
by  a  waiver  of  the  lien  or  by  delivery  to  a  carrier  with- 
out a  reservation  to  the  right  of  possession  in  the  bill 
of  lading.  The  lien  does  not  cover  any  claim  except 
the  piu'chase  price,  and  ends  upon  valid  tender  of  the 
purchase  price.* 

Stoppage  in  transitu  is  a  right  which  the  vendor  of  goods 
upon  credit  has  to  recall  them,  or  retake  them,  upon  the  dis- 

1 105  N.  Y.  232,  at  page  236. 

s  Stoppage  tn  traiuitu  is  part  of  the  law  merchant  and  not  peculiar  to 
England,  hut  existent  in  the  early  commercial  states,  in  Holland  and  in 
Russia. 

>Babcock  v.  Bonnell,  80  N.  Y.  244. 

^D^Tery  to  the  vendee  may  be  had  if  the  goods  are  left  at  a  place 
he  designates,  until  a  new  destination  is  communicated  by  him.  Valpy  t, 
Gibson,  4  C.  B,  837.    ConcU  v.  Hitchcock,  23  Wend.  611. 
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covery  of  the  insolvency  of  the  vendee,  before  the  goods  have 
come  into  his  possession,  or  any  third  party  has  acquired 
bona  fide  rights  in  them.  It  continues  so  long  as  the  carrier 
remains  in  the  possession  and  control  of  the  goods,  or  until 
there  has  been  an  actual  or  constructive  delivery  to  the  vendee, 
or  some  third  person  has  acquired  a  bona  fide  right  to  them. 
Upon  demand  by  the  vendor,  while  the  right  of  stoppage  in 
transitu  continues,  the  carrier  will  become  liable  for  a  conver- 
sion of  the  goods,  if  he  decline  to  re-deliver  them  to  the  vendor, 
or  delivers  them  to  the  vendee.  .  .  .  And  a  notice  by 
the  vendor,  without  an  express  demand  to  re-deliver  the  goods, 
is  sufficient  to  charge  the  carrier.  If  the  carrier  is  clearly 
informed  that  it  is  the  intention  and  desire  of  the  vendor  to 
exercise  his  rights  of  stoppage  in  transitu,  the  notice  is  suffi- 
cient. .  •  .  And  notice  to  the  agent  of  the  carrier,  who 
in  the  regular  course  of  his  agency  is  in  the  actual  custody  of 
the  goods  at  the  time  the  notice  is  given,  is  notice  to  the  carrier.^ 

If  the  carrier  has  issued  a  negotiable  bill  of  lading, 
it  has  a  right  to  demand  its  surrender  or  a  bond  suffi- 
cient to  protect  it.  If  the  bill  of  lading  has  been  trans- 
ferred to  an  innocent  purchaser  for  value  while  the 
goods  are  in  the  possession  of  the  carrier,  and  before 
the  seller's  right  of  stoppage  in  transitu  has  been  exer- 
cised, the  right  of  stoppage  is  ended.  The  buyer  may 
sell  the  goods,  however,  in  cases  where  there  is  no  docu- 
ment of  title  issued  by  the  railroad  company  without 
defeating  the  seller's  right. 

189.  Vendor's  right  of  re-sale  or  rescission. — ^A  ven- 
dor who  has  a  lien  or  has  exercised  the  right  of  stop- 
page in  transitu  may  do  one  of  two  things: 

1.  He  may  constitute  himself  agent  of  the  buyer 
and  re-sell  the  goods,^  if  the  buyer  delays  an  unreason- 

1  Reynolds  v.  Railroad,  43  N.  H.  5S0;  Jones  v.  Earl,  37  CaL  630;  Bierce 
V.  Red  Bluff  Hotel  Co.,  31  CaL  160. 
?Wher^  the  vendor  sells  as  a^nt,  the  sale  is  subject  to  th^  usual  rules 
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able  time  in  paying  for  them,  or  he  may  sell  them  at 
once  if  they  are  perishable.  Notice  of  intention  to  re- 
sell should  always  be  given,  though  in  some  jurisdic- 
tions it  has  not  been  held  to  be  necessary.  A  mere 
notice  of  intention  is  sufficient  and  need  not  contain  a 
recital  of  the  actual  time  and  place  of  the  r:e-sale.  If 
the  re-sale  nets  to  the  vendor  less  than  the  amount 
which  the  buyer  agreed  to  pay,  the  difference  may  be 
recovered  by  the  vendor  as  damages. 

2.  The  vendor  may  rescind  the  sale  and  resimae  the 
title  to  the  goods  if  the  buyer  does  not  pay  for  them 
within  a  reasonable  time.  Notice  of  the  rescission  and 
re-transfer  of  title  should  be  given,  though  it  has  been 
held  not  to  be  necessary.  An  intention  to  rescind 
should  be  shown  by  some  word  or  act,  as  for  example, 
the  consumption  of  the  goods  by  the  seller.  If  the 
vendor  exercises  his  right  of  rescission  he  may  sue  the 
buyer  for  loss  of  profit.  He  has  been  allowed  to  sue 
for  the  entire  purchase  price. 

EXAMPLES 

209.  A  sold  a  car-load  of  paper  to  B  on  sixty  days'  credit, 
delivered  a  biU  of  sale,  but  for  the  convenience  of  the  parties 
kept  the  paper  in  his  possession.  B  assigned  the  bill  of  sale  to 
C  a  month  afterwards,  and  then  became  insolvent.  C  demanded 
the  paper  of  A  who  refused  delivery  on  the  ground  that  B  had 
become  insolvent.  A's  contention  is  right;  his  lien  on  the 
paper  was  waived  by  a  sale  on  credit,  but  was  revived  by  the 
insolvency  of  the  buyer,  whose  assignee  can  claim  no  better 
title  than  he  had  himself. 

XIO.  B  bought  of  A  a  quantity  of  goat  skins.  At  the  time 
of  the  sale,  and  without  the  knowledge  of  A,  B  was  insolvent. 

of  agency;  reasonable  care,  diligence  and  good  faith.  Dustom  y.  Mc- 
Andrew,  44  N.  Y.  7S.  May  sell  at  auction.  Pollen  v.  LeRoy,  30  N.  Y. 
566. 
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The  skins  were  consigned  to  B  to  whom  was  sent  a  bill  of  lad- 
ing. A  petition  in  bankruptcy  was  filed  against  B.  X  was 
chosen  assignee  in  bankruptcy  and  received  from  B  an  assign- 
ment. A  exercised  his  right  of  stoppage  in  transitu  upon 
learning  of  the  fact.  His  claim  is  well  foimded,  for  the  as- 
signee is  not  a  purchaser  for  value  and  has  no  better  rights 
than  his  assignor.  If  B  had  sold  the  skins  and  delivered  the 
bill  of  lading  to  C  before  A  exercised  his  right  of  stoppage  C 
would  be  entitled  to  the  goods. 

211.  A  sold  an  automobile  to  B  for  $2,000.  When  the 
time  came  for  delivery,  B  was  unable  to  pay  for  the  automobile 
and  A  refused  delivery.  Afterwards  A  informed  B  that  he 
had  procured  another  purchaser  for  the  machine  at  $1,500.  If 
A  acts  in  good  faith  he  can  recover  from  B  $500. 

212.  A  sells  a  typewriter  to  B  for  $50.  B  is  unable  to  pay, 
and  A  subsequently  sells  the  typewriter  to  X  and  receives  $75. 
If  A  had  rescinded  the  sale  B  would  not  be  entitled  to  the  $25 
profit,  but  if  A  has  sold  the  typewriter  as  agent  for  B,  he  will 
be  boimd  to  account  to  B  for  the  profit. 

190.  Actions  hy  unpaid  vendor  for  breach  of  con- 
tract of  sale. — Under  certain  circumstances  an  unpaid 
vendor  may  bring  an  action  for  the  price  of  the  goods, 
or  he  may  bring  an  action  for  damages  where  the  ven- 
dee refuses  to  accept  them.  If  title  has  passed  to  the 
vendee,  or  if  by  the  terms  of  the  sale  the  price  is  to  be 
paid  before  title  passes,  an  action  may  be  brought  by 
the  vendor  for  the  price.  In  New  York  and  in  some 
other  states  where  the  market  value  of  goods  cannot 
be  ascertained,  the  vendor  may  tender  delivery  and 
upon  refusal  of  the  vendee  to  accept  them,  he  may  hold 
them  as  bailee  and  bring  an  action  for  the  price. 

EXAMPLE 

SIS.  A  sells  a  horse  to  B,  the  contract  to  be  executed  on 
both  sides  in  one  month,  it  being  agreed  that  title  to  the  horse 
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shall  pass  immediately.  Upon  the  day  set  for  delivery  A 
tenders  the  horse  but  B  refuses  to  accept  it.  A  may  3ue  for 
the  price,  and  in  New  York  and  several  other  states  he  may 
recover  also  for  his  services  as  bailee. 

An  action  for  damages  may  be  brought  where  the 
vendee  repudiates  the  contract,  refuses  to  accept  the 
goods,  or  returns  them  and  refuses  to  pay.  The  meas- 
ure of  damages  is  the  actual  injury  sustained  by  the 
vendor  by  reason  of  the  breach  including  those  damages 
which  naturally  and  proximately  result  from  the  breach, 
or  such  as  may  be  held  to  be  within  the  contemplation 
of  the  parties  at  the  time  of  the  sale. 

EXAMPLES 

214.  A  sells  to  B  all  the  wheat  in  A's  granary  at  eighty  cents 
a  bushel.  After  the  wheat  is  measured,  A  demands  the  price 
but  B  refuses  to  accept  the  wheat  or  pay  for  it.  In  most 
jurisdictions,  A's  only  remedy  is  an  action  for  damages,  be- 
cause the  title  has  not  passed  and  the  wheat  remains  the  prop- 
erty of  A.  In  New  York  and  several  other  states,  A  may 
tender  the  wheat  and  sue  for  the  price. 

215.  A  sells  to  B  all  the  timber  standing  on  A's  property,  B 
to  cut  and  remove  it.  B  unreasonably  delays  in  performing 
his  part  of  the  contract  and  A  brings  an  action  to  recover  the 
value  of  the  use  of  the  land  for  cultivation  during  the  period 
of  delay.  A  will  succeed,  as  these  damages  were  fairly  within 
the  contemplation  of  the  parties  at  the  time  the  sale  was  made. 

191.  Measure  of  damages. — In  general,  the  rule  is 
that  where  a  buyer  repudiates  a  contract  or  refuses  to 
receive  and  accept  the  goods,  the  measure  of  damages 
is  the  difference  between  the  contract  price  and  the 
market  value  of  the  goods  at  the  time  and  place  of  de- 
livery. If  there  is  no  market  at  the  place  of  delivery, 
the  market  value  at  the  nearest  market  may  be  taken. 
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If  the  goods  have  no  market  value,  the  vendor  usually 
may  recover  the  difference  between  the  contract  price 
and  the  cost  of  production,  or  between  the  contract 
price  and  the  best  obtainable  offer.  Where  the  goods 
are  to  be  procured  or  manufactured  by  the  vendor,  his 
damages  are  his  loss  of  profits  which  ordinarily  is  the 
difference  between  the  contract  price  and  the  cost  to 
produce  or  to  procure  the  goods. 

192.  Remedies  of  the  vendee. — The  rights  and  reme- 
dies of  a  vendee  depend  upon  whether  the  title  to  the 
goods  has  been  transferred  or  not.  If  the  title  has 
passed,  the  vendee  becomes  the  owner  of  the  property 
and  may  sue  the  vendor  in  conversion  for  the  value  of 
the  property  or  he  may  replevin  the  goods,  thus  getting 
physical  possession  of  them. 

If  title  has  not  passed  and  the  vendor  refuses 
wrongfully  to  deliver  the  goods,  the  vendee  may  main- 
tain an  action  for  damages.  The  measure  of  damages 
ordinarily  is  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  contemplated 
in  the  contract  for  delivery,  but  these  damages  may  be 
increased  by  special  loss  to  the  buyer  if  at  the  time  the 
contract  was  made  the  seller  had  actual  knowledge  of 
the  use  to  which  the  goods  were  to  be  put. 

EXAMPLES 

216.  A  sells  B  a  wagon  and  receives  the  purchase  price,  but 
later  refuses  to  deliver  the  wagon.  B  may  sue  A  for  conver- 
sion and  recover  the  value  of  the  wagon  or  may  obtain  a  writ 
of  replevin  directing  the  sheriff  to  seize  the  wagon  and  turn  it 
over  to  B. 

217.  A  sells  to  B  10,000  pounds  of  cotton  at  twelve  cents  a 
pound  to  be  delivered  in  one  month.  At  the  expiration  of  th&t 
time  A  refuses  delivery.  B  may  sue  A  for  the  difference  be- 
tween the  contract  price  of  the  cotton  and  the  market  value. 
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218.  A  sells  to  B  a  refrigerator  to  be  delivered  in  one 
month.  A  the  time  the  contract  is  made  B  informs  A  that  the 
refrigerator  is  to  be  installed  in  a  new  plant,  that  B's  lease 
on  his  old  plant  will  expire  at  the  end  of  a  month  and  that  it 
will  be  necessary  to  transfer  all  his  stock  to  the  new  refriger- 
ator at  that  time.  If  A  refuses  to  deliver  the  refrigerator  on 
the  due  date,  B  may  recover  special  damages  covering  the  in* 
juries  to  his  stock  by  reason  of  the  lack  of  refrigeration. 


CHAPTER  XII 

BAILMENTS 

198.  Definitions. — ^A  bailment  is  a  transfer  of  the 
possession  of  personal  property  without  a  transfer  of 
the  absolute  title,  upon  a  contract,  express  or  implied, 
that  the  property  will  be  returned  to  the  transferror 
or  his  designated  representative  when  the  purposes  of 
the  bailment  are  fulfilled.  The  transferror  is  called 
the  bailor  and  the  transferee  is  called  the  bailee.  Any 
form  of  personal  property  may  be  the  subject  of  a 
bailment.  Thus,  corporeal  property,  such  as  a  horse, 
a  watch  or  the  furnishings  of  a  house,  or  incorporeal 
property,  such  as  stocks,  bonds  and  documents  of  title 
may  be  transferred  under  the  rules  governing  bailments. 
While  the  word  bailment  comes  from  a  French  word 
meaning  "to  deliver,"  the  delivery  may  be  either  actual, 
constructive  or  by  operation  of  law.  The  bailor  need 
not  be  the  general  owner  of  the  property  transferred 
but  may  himself  be  a  bailee.  In  such  a  case,  the  second 
bailee  does  not  become  the  bailee  of  the  owner  of  the 
property,  but  remains  bound  to  his  immediate  bailor. 
A  bailee,  as  the  rule  is  often  worded,  cannot  dispute  his 
bailor's  title. 

EXAMPLES 

219.  A  loans  B  his  watch  to  time  a  race.  Here  there  is 
actual  delivery  and  B  is  bound  to  return  the  watch  to  A  at  the 
end  of  the  race. 

220.  A  finds  an  unregistered  bond  of  the  Y  corporation 
which  was  lost  by  B.     A  borrows  money  from  C  and  puts  up 

154> 


BAILMENTS  166 

the  bond  as  security.  Here,  by  operation  of  law,  A  is  B's 
bailee  and,  by  actual  delivery,  C  is  A's  bailee.  C  could  not 
refuse  to  return  the  bond  to  A  when  the  debt  was  paid  on  the 
ground  that  A  did  not  own  it,  but  if  C  did  make  a  delivery 
to  B  he  would  be  protected. 

194.  Distinctions. — ^Bailments  and  sales  are  often 
confused.  Valuable  rights  often  depend  on  whether 
a  contract  is  one  of  sale  or  one  of  bailment.  When 
the  rule  is  stated,  a  sale  transfers  the  title  or  general 
ownership  of  the  property  while  a  bailment  transfers 
only  the  possession,  very  little  is  explained,  for  the  diffi- 
culty is  to  know  just  in  what  transactions  the  title  is 
transferred  as  well  as  the  possession.  A  barter  differs 
from  a  bailment  in  that  the  identical  property  is  not  to 
be  returned,  nor  is  money  to  be  paid,  but  some  other 
property  is  to  be  delivered  in  exchange  for  it. 

EXAMPLES 

221.  A  delivers  fifty  bushels  of  wheat  to  B  to  be  made  into 
flour.  This  is  a  bailment  and  B's  creditors  cannot  attach  or 
levy  upon  the  flour. 

222.  A  delivers  apples  to  B  to  be  made  into  cider,  the  cider 
to  be  sold  by  B  and  the  proceeds  equally  divided  between  A 
and  B.     This  has  been  held  to  be  a  bailment. 

223.  A  delivers  to  B  a  bushel  of  oats  for  B's  horses,  B 
promising  to  "return  the  oats''  on  the  following  day.  This 
is  evidently  a  barter,  for  the  identical  oats  are  not  to  be  re- 
turned. 

The  importance  of  this  distinction  between  baihnents 
and  the  other  two  transactions,  sale  and  barter,  be- 
comes evident  when  the  subject  matter  is  lost  or  de- 
stroyed. If,  for  example,  the  wheat  or  apples  were 
burnt  up  in  a  fire  caused  by  lightning,  the  loss  in  each 
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case  would  fall  on  A,  but  if  the  oats  were  destroyed  the 
loss  would  fall  on  B. 

If  the  subject-matter  of  a  bailment  is  mixed  with  the 
goods  of  the  bailee  with  tlie  permission  of  the  bailor, 
the  bailee  and  the  bailor  become  owners  in  common  of 
the  mass.  In  some  cases,  however,  title  is  intended  to 
pass  and  the  transaction  is  a  sale. 

EXAMPLES 

224.  A,  the  owner  of  a  grain  elevator,  receives  grain  from  B, 
it  being  understood  that  A  has  the  right  to  mix  the  grain  with 
other  grain  in  the  elevator  and  to  take  from  the  entire  mass 
at  will,  but  that  he  is  obliged  to  return  a  like  amount  to  B 
or  pay  the  market  price.     This  is  a  sale. 

225.  If  at  the  time  the  grain  is  deposited  it  is  agreed  that  B 
may  demand  the  grain  at  any  time  and  that  A  will  keep  enough 
grain  in  his  elevator  to  cover  the  deposit,  the  transaction  is  a 
bailment. 

These  rules  are  sometimes  changed  by  local  statutes 
which  provide  that  all  transactions  similar  to  those  in 
examples  228  and  224  shall  be  deemed  bailments. 

193,  Classification  of  bailments. — The  reader  who 
will  take  the  trouble  to  examine  several  text-books  on 
this  subject  will  be  astonished  to  notice  that  writers  seem 
to  contradict  each  other,  one  saying  that  bailments  may 
be  divided  into  five  classes,  another  making  the  bald 
statement  that  bailments  may  be  divided  into  three 
classes  and  still  another  dividing  them  into  two  classes. 
The  truth  of  the  matter  is  that  bailments  may  be 
variously  classified  and  that  no  classification  is  important 
except  in  so  far  as  it  facilitates  the  formulation  of  rules 
governing  the  rights  and  liabilities  of  parties. 

The  division  of  bailments  into  those  for  the  sole  benefit 
of  one  party  and  those  for  the  mutual  benefit  of  both 
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parties  is  important  The  following  table  shows  a  com- 
mon classification  expressed  in  a  way  to  explain  itself. 
Usually  the  text-book  writers  use  the  Roman  nomen- 
clature which  is  given  in  parenthesis. 


r  1.  Sole  benefit  of^ 
bailor. 


I.  For  benefit  of 
one      person^ 
(gratuitous). 


'a.  Minding     the     property     of 

bailor  (depositum). 
b.  Doing  something  to  bailor's 
property  imandatum). 


2.  Sole  benefit  of 
bailee  (gratu- 
itous loan). 


Bailments.'' 


II.  For       mutual 
benefit. 


^  1.  Giving     property     as 
security  {planus, 

pledge  or  pawn). 

2.  Giving  the  use  of 
property  for  com- 
pensation {lociitio 
rei). 

8.  Giving  property  to  be 
mindea  or  to  be. 
worked  upon  (loca- 
tio  optris). 


EXAMPLES 


a.  Custody    of    property 

{locatio  custodut). 

b.  Service  on   the  proi>- 

erty     (locatio    operis 
faciendi). 

0.  Carrying  of  property 
(locatio  operis  tner^ 
cium  vehendarum) , 


226.  A,  who  is  about  to  travel,  asks  B  to  take  care  of 
some  valuable  plants  while  he  is  gone.  B  accepts  and  the 
plants  are  delivered.  This  is  a  bailment  for  the  sole  benefit 
of  A,  the  bailor,  and  is  called  a  depositum.  If  A  had  sent  the 
plants  to  B  to  be  re-potted  or  to  have  anything  else  done  to 
them,  the  bailment,  being  gratuitous  and  for  the  sole  benefit  of 
the  bailor,  would  be  termed  a  mandatum. 

227.  B  borrows  A's  automobile.  This  is  a  gratuitous  loan 
for  the  sole  benefit  of  the  bailee. 

228.  A  borrows  $100  from  B  and  gives  B  as  security  for 
the  loan  five  shares  of  stock.  This  bailment  is  for  the  benefit 
of  both  parties  and  is  termed  a  pignusy  pawn  or  pledge.  It 
enables  A  to  procure  the  loan  and  it  assures  to  B  the  return 
of  his  money.  • 

229.  B  hires  from  A  a  horse  and  buggy  for  an  afternoon  and 
agrees  to  pay  A  two  dollars.  Here  A  is  giving  B  the  use  of  his 
property  for  compensation.  This  bailment  is  termed  a  locatio 
rei  or  hiring. 
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S30.  A  stores  his  household  furniture  with  B  at  $10  a 
month.  This  is  another  form  of  bailment  for  the  benefit  of 
both  parties  and  is  called  a  locatio  custodia. 

S81.  A  sends  his  carriage  to  B,  a  carriage-maker,  to  be  re- 
paired. This  form  of  bailment  for  mutual  benefit  is  called  a 
locatio  opens  faciendi. 

SSS.  A  gives  B  a  tnmk  to  take  to  C  and  agrees  to  pay  B 
$1.  This  bailment  is  termed  locatio  opens  mercium  vehetk- 
darti/m, 

196.  Extrajordinary  bailments. — In  two  cases  of  bail- 
ments the  parties  have  certain  rights  and  duties  that  are 
not  granted  or  imposed  by  the  law  in  the  case  of  ordi- 
nary bailments.  For  that  reason  tibe  bailment  that 
arises  when  goods  are  intrusted  by  a  guest  to  the  pro- 
tection of  an  innkeeper,  and  the  bailment  that  arises 
when  a  shipper  of  goods  delivers  them  to  a  common 
carrier  for  transportation  will  be  considered  separately. 
The  contracts  usually  entered  into  between  carriers  of 
passengers  and  by  telegraph  and  telephone  companies 
are  in  several  respects  like  contracts  of  bailment. 

197.  Contract  of  bailment. — The  rights,  duties  and 
liabilities  of  the  parties  to  a  bailment  are  determined 
by  the  terms  of  the  express  or  implied  contract  between 
the  parties.  Where  the  contract  has  not  been  ex- 
pressed, its  terms  will  be  implied  by  law  from  all  the 
surrounding  circumstances,  and  where  there  is  any 
doubt,  the  tendency  is  to  spell  out  a  bailment  for  mutual 
benefit.  The  parties  ordinarily  may  restrict  their  liabil- 
ities, except  those  arising  out  of  fraud  or  negligence, 
in  any  way  by  mutual  consent. 

198.  Use  and  care  of  bailed  property. — ^A  bailee  is 
bound  to  use  and  care  for  property  intrusted  to  his  pos- 
session according  to  the  terms  of  his  contract.  A 
departure  from  the  terms  of  the  contract  will  render 
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him  liable  in  an  action  for  breach  of  contract,  and  if  the 
departure  amounts  to  an  assertion  of  title  or  right  of 
dominion  over  the  property  he  will  be  guilty  of  con- 
version. There  is  no  definite  legal  rule  placing  the 
duty  to  repair  a  bailed  object  on  either  the  bailor  or  the 
bailee,  but  the  question  is  governed  by  custom  and  usage 
and  depends  largely  on  the  character  of  the  object. 

199.  Obligations  of  bailor  in  a  bailment  for  his  sole 
benefit. — If  a  bailment  has  been  made  for  the  benefit  of 
the  bailor  alone,  he  is  bound  to  pay  only  extraordinary 
expenses  and  to  notify  the  bailee  of  unapparent  risks. 
While  the  services  of  the  bailee  are  gratuitous,  extraor- 
dinary expenses  are  not  contemplated  by  the  contract. 

EXAMPLES 

288.  B  undertakes  to  take  A's  horse,  care  for  him  and  exer- 
cise him  for  a  month  while  A  is  traveling  and  to  charge  B 
nothing  for  the  care  and  trouble.  The  horse  becomes  ill  and 
requires  the  attention  of  a  veterinary.  B  is  entitled  to  reim- 
bursement for  this  extraordinary  expense. 

284.  A  requests  B  to  mind  a  bundle.  B  accidentally  drops 
it  and  it  explodes.  A  is  liable  for  damages  unless  he  notified  B 
of  the  dangerous  qualities  of  the  bundle. 

200.  Obligations  of  bailee  in  bailment  for  sole  benefit 
of  bailor, — ^While  an  executory  contract  of  this  kind 
cannot  be  enforced  by  the  bailor  on  account  of  lack  of 
consideration,  a  bailee  who  enters  upon  its  execution 
becomes  obligated  to  the  bailor  to  care  for  and  use  the 
object  taken  into  his  possession  according  to  certain 
rules  of  law.  The  bailee's  duty  to  protect  the  article 
will  depend  upon  its  character.  More  care  is  required 
to  protect  a  diamond  from  loss  or  theft  than  it  is  usually 
necessary  to  bestow  on  a  truck,  though  both  may  be  of 
the  same  value. 
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The  question  of  negligence  is  determined  according 
to  the  following  rule :  Would  it  be  negligent  for  a  man 
of  less  than  ordinary  prudence  to  care  for  the  same 
object  in  the  same  way  in  which  the  bailee  has  cared 
for  it?  If  so,  the  bailee  is  responsible  for  its  loss  or 
destruction.  It  is  difficult  to  define  just  how  great  is 
the  care  expected  of  a  prudent  man  of  less  than  ordinary 
prudence,  and  whether  this  amount  of  care  (called 
"slight  care")  has  been  exercised  is  always  a  question 
of  fact  to  be  determined  by  a  jury.  The  question  is  one 
of  degree.  Some  care,  some  prudence  must  be  shown, 
but  less  in  this  case  than  in  other  forms  of  bailment. 
At  the  termination  of  the  bailment  the  bailee  is  bound  to 
return  the  subject-matter  and  any  profit  or  increase 
derived  from  it. 

EXAMPLES 

235.  B  agrees  to  keep  A's  automobile  In  his  stable  during 
the  winter.  The  water  in  the  cooling  apparatus  freezes  and 
cracks  a  part  of  the  machinery.  B  would  not  be  responsible 
for  not  having  drawn  off  the  water. 

If  B  had  used  the  automobile  and  it  had  been  Injured  without 
any  fault  of  B,  he  would  nevertheless  be  responsible,  for  his 
use  of  the  vehicle  would  be  a  departure  from  the  terms  of  the 
contract. 

SS6.  A  rides  up  to  B's  house  on  his  bicycle  and  asks  B  to 
keep  it  for  him  over  night.  B  consents,  but  leaves  the  ma- 
chine on  his  porch  and  it  is  stolen.  For  this  gross  negligence 
B  would  probably  be  responsible.  On  the  other  hand  it  might 
not  be  negligent  to  leave  a  bicycle  outside  the  house  in  some 
country  places. 

S37.  B  agrees  to  care  for  and  pasture  A's  cow.  During  the 
period  of  the  bailment  a  calf  is  bom.  At  the  expiration  of  the 
agreed  period  B  is  boimd  to  turn  over  the  cow  and  the  calf 
to  A. 
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201.  Bailment  for  the  sole  benefit  of  the  bailee. — In 
a  bailment  for  the  sole  benefit  of  the  bailee,  the  bailor 
is  liable  for  any  injuries  that  may  arise  from  the  use  of 
the  object  by  the  bailee  if  such  injuries  are  caused  by 
a  latent  defect  known  to  the  bailor.  This,  of  course, 
apphes  only  in  cases  where  he  does  not  notify  the  "bailee. 
If,  after  notice,  the  bailee  accepts  the  object  and  uses 
it,  he  assmnes  the  risk. 

In  this  form  of  bailment  the  care  required  of  the  bailee 
in  using  and  keeping  the  bailed  property  is  greater  than 
in  any  other  general  form  of  bailment.  In  the  case 
of  a  bailment  for  the  sole  benefit  of  the  bailor  only 
"slight  care"  is  demanded,  but  in  this  form  of  baihnent 
the  bailee  is  bound  to  exercise  "great"  care.  It  is  dif- 
ficult to  describe  just  what  is  meant  by  "great"  care, 
nor  does  it  help  very  much  to  say  that  it  is  the  care  that 
a  very  prudent  man  would  exercise.  Where  the  bailee 
is  bound  by  circiunstances  threatening  the  safety  of  his 
own  property  and  that  of  his  bailor  to  make  a  choice  he 
ought  to  prefer  the  latter. 

While  the  bailee  is  entitled  to  use  the  article  for  the 
purpose  for  which  it  was  borrowed,  he  may  not  use  it 
for  any  other  purpose  nor  may  he  lend  it  to  another. 
Should  the  bailee  misappropriate  the  article  in  either 
way  he  would  become  absolutely  responsible  for  its 
safety,  even  where  it  is  injured  or  lost  by  inevitable 
accident.  The  bailee  is  bound  to  re-deliver  the  object 
with  profits  and  increase  upon  the  termination  of  the 
baihnent. 

EXAMPLES 

288.  B  borrows  A's  dog  to  protect  his  barn  from  the  nightly 

visits  of  chicken  thieves.     The  dog  is  vicious  and  has  several 

times  attacked  A.     If  A  tells  B  of  the  vicious  propensities  of 
XII— 11 
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the  dog  and  B  is  subsequently  bitten  he  can  have  no  redress 
against  A.  B  could  recover  damages  from  Ay  however,  if  he 
had  not  been  given  notice. 

289.  B  borrows  A's  automobile.  When  it  reaches  B's  garage 
it  is  found  that  there  is  not  room  for  it.  Unless  B  can  store 
it  in  some  other  place  he  would  be  bound  to  take  his  own  auto- 
mobile out  to  make  room  for  A's. 

240.  B  borrows  A's  stallion  for  breeding  purposes.  While 
driving  the  animal  one  day  it  drops  dead.  Note  carefully  the 
different  results  under  varying  circumstances.  If  B  were  driv- 
ing the  animal  merely  to  exercise  it,  there  would  be  no  deviation 
from  the  purpose  of  the  bailment  and  B  would  not  be  re- 
sponsible for  the  loss.  The  result  would  be  different,  how- 
ever, if  it  were  shown  that  B  had  driven  the  animal  faster  or 
longer  than  was  necessary  to  give  it  adequate  exercise.  So, 
B  would  have  to  bear  the  loss  if  he  had  been  driving  for  any 
purpose  other  than  for  the  benefit  of  the  horse.  If  A  had 
consented  that  B  might  drive  to  the  post  office  for  mail  every 
morning  and  the  animal  had  dropped  dead  when  it  was  being 
driven  to  the  post  office  in  the  evening,  B  would  be  liable.  So 
B  would  have  to  stand  the  loss  if  he  permitted  a  servant  to 
drive  the  stallion  to  the  post  office  in  the  morning  unless  A  had 
given  express  or  implied  authority  to  B  to  intrust  the  animal  to  a 
servant. 

202.  Termination  of  bailment  for  sole  benefit  of  one 
party. — ^A  bailment  for  the  benefit  of  one  party  only 
may  ordinarily  be  terminated  by  either  at  any  time. 
Where  the  bailment  is  for  the  sole  benefit  of  the  bailor 
the  death  or  insanity  of  either  party  will  termiQate  it 
The  same  is  true  of  a  bailment  for  the  sole  benefit  of  the 
bailee  except  that  where  the  article  has  been  lent  for  a 
definite  time  the  death  or  insanity  of  the  bailor  vnll  not 
effect  a  termination.  Where  a  bailee  begins  work  on 
an  object  which  he  has  imdertaken  to  perform  gratu- 
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itously,  he  is  bound  to  finish  it  before  returning  the 
object  to  the  bailor, 

EXAMPLE 

241.  B  tells  A  that  he  will  repair  his  watch  free  of  charge. 
B  takes  the  watch  apart,  but  before  repairing  and  putting  it 
together  he  takes  up  a  new  form  of  employment  and  offers  the 
watch  to  A«  Upon  request  B  refuses  to  complete  the  work. 
A  may  have  the  work  completed  elsewhere  and  hold  B  for  the 
expense. 

208.  Creation  of  a  pledge  or  pawn. — ^A  pledge  or 
pawn  is  a  transfer  of  personal  property  to  secure  a  debt 
or  other  legal  obligation.  The  word  pledge  is  often 
applied  to  the  article  thus  transferred.  If  the  security 
consists  of  shares  of  capital  stock  or  of  bonds  it  is  more 
frequently  termed  "collateral  security/'  The  relation 
of  pledgor  and  pledgee  arises  between  a  broker  and  his 
customer  where  the  former  buys  stock  for  the  latter  and 
the  latter  puts  up  a  margin  which  he  agrees  to  keep 
good,  but  the  same  relation  does  not  arise  between  a 
commission  merchant  and  his  customer  for  whom  he 
buys  grain  for  future  delivery  on  margin  which  the  cus- 
tomer promises  to  keep  good  up  to  the  time  of  delivery. 
In  the  former  case  the  stocks  are  actually  bought  by  the 
broker,^  but  in  the  second  case  the  merchant  has  a  mere 
executory  contract  of  sale.*  This  form  of  bailment 
requires  delivery  of  the  pledge,  actual  or  constructive. 
The  articles  represented  by  warehouse  receipts,  bills  of 
lading  and  savings  bank  deposit  books  may  be  deUvered 
by  the  delivery  of  the  respective  documents  of  title. 

I  Where  the  broker  does  not  actually  purchase  the  stock  the  transaction 
is  Illegal  and  is  called  'bucket-shop"  dealing, 
s  Corbett  ▼.  Underwood,  83  IlL  32^  S6  Am.  Rep.  399. 
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Ordinarily,  the  contract  of  pledge  need  not  be  in  writ- 
ing, but  where  it  is  embodied  in  a  written  instrument 
it  will  not  be  construed  into  an  absolute  sale,  no  matter 
how  strong  the  language,  if  from  the  attendant  circum- 
stances it  is  evident  that  a  pledge  only  was  intended 

204.  Construction  and  operation  of  pledge. — Unless 
the  parties  have  otherwise  expressly  agreed,  a  pledge 
merely  operates  to  give  the  pledgee  additional  security 
for  his  debt.  The  general  property  in  the  thing 
pledged  remains  in  the  pledgor,  while  the  pledgee  re- 
ceives a  special  property  which  entitles  him  to  hold  the 
property  subject  to  the  terms  of  the  pledge  as  against 
the  pledgor,  his  general  creditors  and  persons  who 
obtain  subsequent  liens  against  it.  The  pledgor  war- 
rants his  title  to  the  thing  pledged.  The  pledge  covers 
not  only  the  principal  debt,  but  all  interest  and  reason- 
able expenses  incurred  in  caring  for  the  pledged  prop- 
erty. In  the  absence  of  special  agreement,  a  pledge 
cannot  be  held  to  secure  any  debt  other  than  the  one  for 
which  it  was  deposited. 

Upon  maturity  of  the  obligation  which  the  pledge 
secures,  it  must  be  paid  or  the  pledge  may  be  sold  at 
public  sale.  Where,  as  is  usual,  the  pledge  is  deposited 
under  a  written  agreement  giving  the  pledgee  the  right 
to  sell  at  private  sale  a  public  sale  is  unnecessary.  A 
pledgee  may  not  purchase  at  his  own  sale.  While  a 
pledgee  may  retain  any  increase  or  income  derived  from 
the  pledge,  such  as  stock  dividends,  as  additional  secur- 
ity, he  must  account  for  it  at  the  termination  of  the 
pledge.  A  pledgee  is  bound  to  use  ordinary,  as  dis- 
tinguished from  great  care  or  slight  care,  and  will  be 
absolutely  liable  for  the  loss  or  destruction  of  the  pledge 
if  he  uses  it  except  in  so  far  as  its  use  is  necessary  to 
its  protection.     The  right  to  sell  the  pledge  to  enforce 
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ft  debt  is  not  barred  by  the  lapse  of  a  period  siiffident 
to  bar  the  debt  under  the  statute  of  limitations.  The 
pledgor  and  pledgee  may  assign  their  respective  inter- 
ests in  the  pledge.  Certain  forms  of  pledges  or  pawns, 
as,  for  example,  those  in  which  pawnbrokers  engage, 
are  regulated  in  many  states  by  special  statute. 

205.  Termination  of  pledge  or  pawn. — The  pledgor 
is  entitled  to  a  return  of  his  property  upon  payment  of 
the  debt  it  secures  or  upon  tender  of  payment.  A  mere 
offer  to  pay  without  actual  tender  is  insufficient.  If, 
upon  the  termination  of  the  pledge,  the  pledgee  refuses 
to  surrender  the  property  he  is  liable  for  conversion. 
In  the  absence  of  special  agreement  a  pledgor  is  not  en- 
tilled  to  a  return  of  a  part  of  his  property  in  proportion 
to  the  size  of  the  installments  he  may  pay  on  account 
of  the  debt,  but  the  pledgee  will  be  justified  in  holding 
all  the  property  till  the  entire  debt  is  extinguished.  If 
the  pledgee  sells  part  of  the  pledge  and  realizes  enough 
to  pay  the  entire  debt  and  expenses,  he  will  be  bound 
to  return  the  remainder. 

EXAMPLES 

242.  A  borrows  $500  from  B  and  gives  B  a  horse  and  wagon 
as  security  for  the  debt  and  interest.  At  the  maturity  of  the 
loan  A  offers  B  $600  and  demands  the  return  of  his  property. 
B  will  be  justified  in  holding  the  property  till  he  has  been 
paid  the  principal,  interest  and  expense  of  keeping  the  horse  and 
wagon. 

248.  A  deposits  a  gold  watch  with  B  to  secure  a  loan  of  $100 
and  gives  B  the  right  to  sell  the  watch  at  public  or  private  sale 
in  case  of  A's  default  in  the  repayment  of  the  loan.  At  the 
end  of  ten  years  B  sues  A  for  the  loan  and  A  successfully  de- 
fends on  the  ground  that  the  debt  is  outlawed  by  the  statute 
of  limitations.  B,  nevertheless,  may  sell  the  watch  and  in  that 
way  satisfy  the  debt. 
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244.  A  deposits  five  gold  rings  of  equal  value  with  B  to 
secure  a  loan  of  $100.  He  repays  $80  and  demands  the  re- 
turn of  four  of  the  rings.  B  may  retain  the  five  rings  till  the 
whole  loan  is  repaid. 

206.  Hiring  property  for  compensation. — ^Where  one 
person  desires  the  use  of  the  personal  property  of  an- 
other and  is  vsrilling  to  pay  for  the  use  he  is  said  to  hire 
it.  When  the  property  is  delivered  a  bailment  called 
locatio  rei  begins.  An  executory  contract  looking  to  a 
bailment  of  this  kind  is  enforcible  in  the  usual  way 
by  either  party  by  an  action  for  damages  in  case  of 
breach^ 

207.  Caring  for  chattels^  repairing  or  transporting 
them. — ^In  this  form  of  bailment  the  compensation  goes 
to  the  bailee  for  doing  something  to  the  subject-matter 
of  the  bailment  for  the  benefit  of  the  bailor  v^^hile  it  is 
in  the  bailee^s  possession.  The  bailment,  therefore,  is 
•for  the  mutual  benefit  of  both  parties  and  their  duties 
in  respect  to  the  property  are  very  similar  to  those  which 
arise  under  the  bailment  spoken  of  in  the  preceding 
section. 

208.  Bights  and  duties  of  bailor. — ^A  bailee  who  hires 
a  chattel  from  another  for  his  own  use  may  rely  on  the 
latter's  warranty  of  title  and  his  covenant  of  quiet  en- 
joyment. If  the  bailor  is  not  the  true  owner  and  the 
bailee's  special  property  in  the  chattels  is  disturbed  he 
may  sue  the  bailor  for  the  breach  of  warranty.  The 
bailor  must  use  diligence  to  discover  defects  in  the  chat- 
tels and  must  notify  the  bailee  of  any  dangerous  qual- 
ities known  to  him  but  not  apparent  to  the  bailee.  In 
the  bailment  for  hire  the  bailor  is  entitled  to  the  agreed 
compensation  for  the  use  of  his  property.  If  there  is 
no  express  agreement  or  if  the  property  is  destroyed 
before  the  term  of  the  bailment  is  completed  without 
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the  fault  of  either  party,  the  bailor  is  entitled  to  the 
reasonable  value  of  the  actual  use  of  the  property. 

209.  Rights  and  duties  of  bailee. — ^The  bailee  in  car- 
ing for  his  bailor's  property  is  boimd  to  use  the  care 
which  the  average  prudent  man  would  exercise  in  pro- 
tecting his  own  property.  In  a  bailment  for  hire  he 
may  use  the  chattel  for  the  purpose  for  which  it  was 
hired,  but  he  will  be  liable  for  any  loss  or  damage  that 
may  befall  the  property  while  it  is  being  used  for  other 
purposes  than  those  of  the  bailment.  Liability  for  in- 
jury to  third  persons  through  the  use  of  the  subject  of 
the  bailment  will  fall  on  the  bailee  unless  the  injury 
is  the  result  of  some  defect  or  dangerous  quality  of 
which  the  bailor  should  have  apprised  the  bailee. 

In  a  bailment  for  services  the  bailee  must  use  what- 
ever skill  is  reasonably  necessary  to  accomplish  the  pur- 
poses of  the  baihnent.  Thus,  one  who  takes  an  auto- 
mobile of  another  to  repair  the  gasoline  engine  must 
exercise  the  skiU  ordinarily  possessed  by  competent 
repairers  of  automobiles.  For  these  services  the  bailee 
is  entitled  to  the  compensation  fixed  by  the  contract  or, 
in  the  absence  of  a  contract,  to  reasonable  compensa- 
tion. If  this  compensation  is  not  paid  the  bailee  may 
hold  the  property.  If,  however,  the  bailee  parts  with 
the  property  his  lien  is  lost  unless,  as  in  the  case  of 
automobiles  in  New  York  State,  a  statute  provides  that 
the  lien  shall  revive  when  the  bailee  regains  possession. 
A  bailee  has  a  special  temporary  title  to  the  subject- 
matter  of  the  baihnent  which  he  may  protect  in  the 
courts  from  unjustified  interference  by  third  persons. 
If  the  property  is  injured  or  destroyed  by  third  per- 
sons, the  bailor  and  bailee  each  has  a  right  of  action 
for  the  damages  sustained  by  him. 
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EXAMPI.ES 

545.  A  sends  his  furniture  to  B  to  be  stored  for  a  period  of 
one  year.  At  the  end  of  the  year  A  finds  that  his  furniture 
has  been  damaged  by  rain  which  has  leaked  through  the  roof 
of  B's  storehouse.  He  sues  B,  who  defends  on  the  ground  that 
the  leak  was  caused  by  the  action  of  the  wind  in'  enlarging 
a  rent  in  the  felt  covering  of  his  roof  caused  in  the  first  in- 
stance by  stones  thrown  on  the  roof  by  boys.  His  answer 
further  sets  forth  that  he  did  not  visit  his  storehouse  for  a 
long  period  and  had  no  notice  of  the  rent  which  otherwise 
would  have  been  repaired.  This  defense  is  probably  insufficient. 
An  ordinarily  prudent  man  would  cause  his  premises  to  be  in- 
spected at  reasonable  periods. 

546.  B  hires  a  horse  to  drive  to  a  county  fair,  but  instead 
drives  to  market,  where  the  horse  is  accidentally  killed.  B  is 
liable  to  his  bailor  for  the  value  of  the  horse. 

547.  At  a  trial  between  A  and  B,  A  shows  that  he  took  his 
carriage  to  be  repaired  by  B  and  that  when  he  called  for  it 
B  refused  and  failed  to  deliver  it.  B  then  showed  that  his 
factory,  in  which  the  carriage  was  stored,  had  been  totally 
destroyed  by  fire.  In  order  to  recover  A  would  then  have  to 
bear  the  burden  of  proving  that  the  fire  was  caused  by  the 
negligence  of  B  or  one  of  his  servants. 

548.  A  sends  his  horse  to  B  to  be  kept  at  B's  stable.  B 
does  not  lock  his  stable  door  at  night  and  the  horse  is  stolen. 
He  attempts  to  defend  an  action  by  showing  that  his  own 
horses  were  kept  in  the  same  stable.  This  defense  is  insuffi- 
cient. A  bailee  must  use  the  care  which  an  ordinarily  prudent 
man  would  exercise  in  the  care  of  his  property;  the  care  be- 
stowed by  the  bailee  on  his  own  property  cannot  be  taken  as 
a  standard. 

210.  Termination  of  bailment  arising  out  of  the  Inr^^ 
ing,  caring  for,  repairing  or  transporting  of  chattels. — 
The  duration  of  a  bailment  may  be  determined  by  the 
original   contract   by   subsequent   mutual   agreement. 
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Where  there  is  no  express  understanding  the  baihnent 
maji  be  terminated  in  any  one  of  the  following  ways: 
by  rescission  of  the  contract  on  grounds  sufficient  to 
justify  the  rescission  of  any  ordinary  contract;  by  the 
total  or  partial  destruction  of  the  subject-matter  or  by 
an  injury  which  renders  it  unfit  for  the  purpose  for 
which  it  was  hired;  by  an  act  or  series  of  acts  on  the 
part  of  the  bailee  which  tends  to  defeat  the  bailor's 
title  to  his  property.  A  bailment  of  hiring  in  which  the 
duration  is  not  specified  may  be  terminated  by  either 
party  by  giving  reasonable  notice.  Upon  the  termina- 
tion of  the  bailment  the  bailee  is  bound  to  re-deliver 
possession  of  the  subject-matter. 

211.  Warehousemen  and  wharfingers. — ^Warehouse- 
men are  bailees  who  keep  goods  in  storage  for  hire.  In 
some  states  warehousemen  who  accept  grain  in  elevators 
from  all  persons  are  considered  public  warehousemen 
with  certain  public  duties.  In  general,  however,  ware- 
housemen are  private  bailees.  Warehouse  receipts  are 
usually  given  to  the  bailors.  These  receipts,  which  may 
be  issued  by  warehousemen  only,  describe  the  property, 
name  the  owner  and  set  forth  the  charges  for  storage 
and  the  rest  of  the  contract  of  bailment.  While  ware- 
house receipts  are  not  negotiable  instruments  in  the 
sense  that  they  are  subject  to  all  the  rules  of  law  appli- 
cable to  those  special  forms  of  contracts,  they  are  trans- 
ferable by  indorsement  and  delivery  and  carry  with 
them  the  title  to  the  goods  they  represent.  Besides 
being  receipts,  they  are,  as  above  indicated,  contracts 
and  often  contain  provisions  restricting  the  liabilities  of 
the  warehouseman.  Ordinarily  the  grain  of  diiferent 
owners  is  mixed  in  one  bin,  each  bailor  becoming  an 
owner  in  common  of  his  share  of  the  whole.  The  ele- 
vator owner  is  liable  for  conversion  unless  the  grain  in 


170  COMMERCIAL  LAW 

his  bins  is  sufficient  to  meet  the  demands  of  all  the 
bailors. 

A  warehouseman  is  bound  to  use  all  the  modern  appli* 
ances  to  protect  his  customer's  property  from  fire,  theft, 
rats,  waterj  heat  and  other  destructive  agencies.  The 
proprietor  of  a  refrigerator  storage  warehouse  is  under 
obligation  to  maintain  the  required  temperature  and  to 
give  his  bailor  notice  when  this  duty  can  no  longer 
be  performed.  Wharfingers  are  those  who  keep 
wharves  for  the  purpose  of  receiving  goods  for  com- 
pensation. 

Bonded  warehouses  are  provided  for  by  United 
States  statute.  They  are  designated  by  the  govern- 
ment for  the  storage  of  the  goods  of  importers  and  of 
others  who  are  required  to  pay  duties  or  excise  taxes. 
The  goods  placed  in  them  are^not  removed  till  the  taxes 
are  paid.  A  warehouseman  has  a  specific  lien  on  the 
goods  till  the  storage  charges  are  paid. 

212.  Safe-deposit  companies. — Companies  who  keep 
strong  boxes  in  protected  vaults  for  the  use  of  patrons 
are  not,  strictly  speaking,  bailees.  Usually  the  patron 
is  given  one  key  and  another  is  kept  by  the  company, 
both  being  necessary  to  open  the  box.  These  companies 
undertake  to  use  a  high  degree  of  diligence  and  care 
and  are  liable  for  loss  if  an  unauthorized  person  is 
permitted  to  open  the  box.  To  protect  themselves  eadi 
customer  is  usually  given  a  separate  password  which 
must  be  given  before  he  is  admitted  to  the  vaults. 

218.  Liverymen  and  agisters. — ^At  common  law 
agisters  and  liverymen,  imlike  other  bailees  who  accept 
the  custody  of  goods  for  compensation,  were  not  given 
a  lien,  but  this  rule  has  been  changed  by  statute  and 
they  now  have  a  lien  for  their  charges  on  animals  that 
come  into  their  possession.     This  lien  is  usually  specific 
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and  is  lost  if  possession  is  voluntarily  surrendered.  A 
liveryman  is  bound  to  keep  his  stable  in  a  safe  and  rea- 
sonably sanitary  condition.  An  agister  must  maintain 
the  enclosure  of  his  pasture. 

214.  Banks  and  bankers. — ^Where  a  depositor  makes 
a  deposit  with  a  bank  or  banker  the  relation  of  creditor 
aM  debtor  arises  unless  there  is  a  clearly  manifested 
intention  that  the  identical  deposit, — ^the  same  bills  or 
the  same  bag  of  gold, — is  to  be  returned,  in  which  case 
the  relation,  as  to  that  deposit,  is  that  of  bailor  and 
bailee. 

215.  What  constitutes  an  innkeeper. — ^An  innkeeper 
is  one  who  holds  himself  out  to  furnish  lodging,  or 
lodging  and  other  entertainment,  to  transients  for  com- 
pensation. It  is  not  necessary  that  his  establishment 
should  be  called  an  inn.  Indeed,  in  this  country  at 
least,  the  word  "hotel"  is  more  frequently  used  than 
**inn.*'  The  relation  of  innkeeper  and  guest  is  peculiar 
and  gives  rise  to  some  peculiar  rights  and  liabilities. 
The  law  looks  to  the  relation  in  fixing  these  rights  and 
liabilities  and  not  to  the  word  used  by  the  parties  in 
describing  that  relation. 

EXAMPLE 

849.  A,  the  owner  of  a  hotel  in  New  York  City,  rented  a 
suite  to  B  unfurnished  for  one  year.  B  brought  many  heavy 
pieces  of  furniture,  including  a  piano,  and  lived  in  the  hotel  for 
one  year,  at  the  expiration  of  which  time  he  attempted  to 
inove  out.  This  A  prevented,  claiming  an  .innkeeper's  lien  or 
a  balance  due  him  from  B.  A  proved  at  the  trial  of  an  action 
brought  by  B  for  conversion  that  he  maintained  a  restaurant 
in  the  hotel  building  for  his  guests,  most  of  whom  were  tran- 
sients who  hired  furnished  rooms  and  took  their  meals  in  the 
building.     It  was  held  that  the  relation  of  innkeeper  and  guest 
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did  not  exist  between  A  and  B,  though  as  to  most  of  the  other 
inmates  of  the  hotel  that  relation  probably  did  arise. 

A  restaurant  or  coffee-house  is  not  an  inn  for  it  fur- 
nishes food  only.  A  lodging-house  is  not  an  inn  for 
its  proprietor  does  not  undertake  to  accommodate  all 
who  may  apply.  The  same  is  true  of  a  boarding-house. 
A  sleeping-car  is  not  an  inn,  nor  is  a  steamboat  which 
provides  food  and  lodging  for  passengers,  though  as  to 
the  latter  there  is  some  authority  to  the  contrary.  The 
distinction  is  very  close.  The  test  may  be  stated  as 
follows : — ^Does  the  proprietor  hold  himself  out  as  ready 
to  entertain  all  transients  who  may  apply  and  who  are 
able  and  willing  to  pay  for  accommodation? 

216.  Who  are  guests  of  an  inn? — It  will  be  seen  from 
the  example  given  in  the  preceding  section  that  not 
every  person  who  becomes  an  inmate  of  an  inn  can  be 
called  a  guest.  In  that  example  B  was  a  tenant.  A 
guest  is  a  transient  whose  sojourn  is  uncertain  and  tem- 
porary. The  term  during  which  the  relation  is  contem- 
plated to  endure  may  be  definite,  but  the  surrounding 
circumstances  must  show  that  the  guest  is  not  regularly 
or  permanently  residing  at  the  hotel.  The  fact  that  one 
is  a  resident  of  the  same  town  does  not  necessarily  pre- 
vent him  from  becoming  a  guest.  It  has  been  held  that 
one  may  become  a  guest  before  engaging  a  room,  but 
one  who  merely  leaves  his  baggage  with  a  porter  of  a 
hotel  without  intending  to  engage  a  room,  will  ordinarily 
not  become  a  guest  unless,  perhaps,  he  takes  a  meal  at 
the  hotel  while  his  baggage  is  checked  there.  If  one 
goes  to  a  hotel  with  the  intention  of  getting  entertain- 
ment there  and  if  his  baggage  is  accepted  by  the  pro- 
prietor, he  becomes  a  guest,  even  if  he  changes  his  mind 
before  receiving  any  entertainment  whatever. 

217.  Rights  and  duties  of  innkeepers  and  guest — ^An 
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innkeeper  follows  a  public  calling  and  is  bound  to  receive 
all  fit  and  orderly  persons  provided  he  has  accommoda- 
tions for  them.  This  is  a  duty  imposed  by  law,  and 
the  violation  of  it  will  render  the  innkeeper  liable  to 
whatever  damages  the  traveler  may  suffer,  including  in 
some  cases  punitive  damages.  The  innkeeper  is  bound 
to  receive  the  goods  of  the  traveler,  not,  however,  with- 
out limit.  Just  where  this  limit  is  to  be  placed  is  diffi- 
cult to  say,  but  it  has  been  held  repeatedly  that  a  trav- 
eler's baggage  may  not  be  limited  strictly  to  the  money 
and  goods  needed  for  the  purpose  of  the  journey.  The 
innkeeper  undertakes  to  use  reasonable  care  to  protect 
his  guest  from  injury.  If  he  harbors  drunkards  or 
other  vicious  men  he  will  be  responsible  for  the  injury 
they  may  do  the  other  guests.  He  must  keep  his  inn 
in  a  safe  and  sanitary  condition  and  must  provide  whole- 
some food. 

The  innkeeper  is  a  bailee  of  his  guest's  belongings 
with  exceptional  rights  and  duties  arising  out  of  the  his- 
tory of  his  calling.  In  olden  times  the  wayfarer's  lot 
was  very  hard.  Unless  he  could  procure  lodging  over 
night  while  on  his  journey,  which,  because  of  slow  means 
of  travel,  often  kept  him  out  on  the  road  for  many 
days,  he  became  the  prey  of  the  thieves  who  infested 
the  road.  Thus  it  became  necessary  to  impose  on  the 
innkeeper  the  duty  of  receiving  guests  without  discrim- 
ination. Nor  was  this  all.  The  innkeeper  was  pre- 
vented from  colluding  with  thieves,  for  he  was  com- 
pelled to  use  more  care  in  the  protection  of  his  guest's 
property  than  was  demanded  of  an  ordinary  bailee. 
This  extraordinary  liability  of  the  innkeeper  has  been 
variously  defined. 

The  various  rules  that  have  been  applied  may  be  re- 
duced to  the  three  following : 
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1.  The  innkeeper  is  presumed  to  be  liable  for  the  loss 
of  the  property  in  his  charge,  but  he  may  overcome  this 
presumption  by  showing  that  the  loss  was  not  due  to 
his  negligence. 

2.  The  innkeeper  is  excused  from  liability  if  he  can 
show  that  the  loss  was  due  to  inevitable  accident  or  irre- 
sistible force. 

8.  The  innkeeper  is  an  insurer  of  the  property  of  his 
guest  against  all  losses  except  those  due  to  the  act  of 
God,  the  public  enemy,  or  the  negligence  of  the  guest. 

The  weight  of  the  authority  is  with  the  third  rule, 
but  this  is  being  changed  by  statute  in  many  states,  and 
in  other  jurisdictions  the  courts  themselves  are  tending 
to  the  more  reasonable  second  rule. 

218.  Innheeper'8  compensation  and  lien. — Because 
the  innkeeper  is  compelled  to  give  entertainment  to  all 
who  apply,  the  law  has  given  him  privileges  greater 
than  those  accorded  to  the  ordinary  bailee.  He  has  a 
lien  for  impaid  charges  upon  all  the  goods  put  into  his 
possession  by  the  guest.  This  lien  extends  to  the  prop- 
erty of  third  persons  if  at  the  time  it  was  brought  into 
the  hotel,  the  proprietor  had  no  notice  of  the  true  own- 
ership. This  rule,  of  course,  does  not  apply  to  prop- 
erty which  the  guest  had  no  right  to  place  in  the  custody 
of  the  innkeeper.  By  statute  enacted  in  most  states, 
the  lien  may  be  enforced  by  public  sale  of  the  goods 
after  due  notice  of  the  proposed  sale  has  been  given. 

219.  Termination  of  relation  of  innkeeper  and  guest 
— The  innkeeper  has  no  right  to  terminate  the  relation 
of  innkeeper  and  guest,  except  for  some  cause  that 
would  have  justified  him  in  refusing  to  receive  the  guest 
upon  application.  The  guest,  however,  may  terminate 
the  relation  at  will.  He  ceases  to  be  a  guest  when  his 
bill  is  paid  and  his  name  is  stricken  from  the  hotel  reg^ 
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ister.  The  innkeeper  must  give  the  guest  a  reasonahle 
opportunity  to  remove  his  baggage  after  the  termination 
of  the  relation  and  until  such  reasonable  time  has  ex- 
piredy  the  innkeeper's  liability  for  the  baggage  of  his 
guest  remains. 


CHAPTER   XIII 

COMMON  CARRIERS 

220.  Definition. — ^A  common  carrier  is  one  who,  by 
general  advertisement  or  by  conduct,  holds  himself  out 
to  transport  for  hire  the  goods  of  all  who  apply  to  him. 
The  duty  of  a  common  carrier  is  so  great  that  it  is  im- 
portant to  know  to  just  what  forms  of  business  the 
name,  common  carrier,  can  be  given.  The  test  is,  does 
the  carrier  make  of  his  business  a  public  calling,  does 
he  undertake  to  transport  for  all  persons  indifferently. 
Thus  railroad,  steamboat,  street  car  and  express  com- 
panies, and  the  owners  of  hacks,  drays,  stage  coaches, 
omnibuses  and  boats  have  all  been  held  to  be  commcm 
carriers,  while  sleeping  car,  telegraph  and  telephone, 
log-driving  and  booming  companies,  bridge,  turnpike 
and  canal  companies,  postmasters  and  mail  carriers  and 
the  owners  of  towing  boats  have  been  held  to  escape 
the  severe  liability  placed  by  the  law  on  conmxon  car- 
riers. 

The  courts  are  not  uniform  in  their  holdings,  and  so 
we  find  that  one  who  is  a  conmion  carrier  in  one  state 
may  be  a  private  carrier  in  another.  In  Tennessee  and 
Pennsylvania,  for  example,  a  farmer  who  occasionally 
and  incidentally  accepts  parcels  from  neighbors  to  be 
carried  to  or  from  town  on  his  regular  trips  made  in 
the  conduct  of  his  own  business  would  be  held  to  the 
liability  of  a  common  carrier,  whereas,  in  other  states 
he  would  be  called  a  private  carrier. 

176 


COMMON  CARRIERS  177 

221.  Liabilities  of  common  carrier. — The  common 
carrier,  as  we  have  said,  has  extraordinary  liabilities 
which  arise  out  of  his  public  calling  and  his  duties  as 
an  insurer  of  the  goods  of  his  patrons.  Railroad  and 
other  public  carriers  are  given  valuable  rights,  known 
as  franchises,  and  are  also  endowed  with  the  right  of 
eminent  domain,  which  is  the  right  to  take  private  land 
for  their  public  use.  This  latter  is,  as  it  were,  a  dele- 
gation of  sovereignty  itself,  for  the  owner's  wishes  are 
not  consulted,  his  only  right  in  the  matter  being  the 
right  to  compensation.  It  is  because  these  privileges 
have  been  given  that  correlative  duties  are  imposed, — 
duties  greater  than  those  which  attach  to  private  call- 
ings. 

The  duty  to  accept  the  goods  of  all  who  apply  is  more 
than  a  mere  prohibition  against  ^scrimination.  The 
present  day  railroad  is  bound  to  keep  up  with  the  de- 
mand on  its  roads  and  to  supply  facilities  that  will 
acconmiodate  such  traffic  as  can  reasonably  be  antici- 
pated. Extraordinary  press  of  business,  of  course,  can- 
not be  anticipated  and  part  of  it  may  be  refused  for 
lack  of  adequate  facilities.  One  shipper  cannot  be  de- 
prived of  facilities  in  preference  to  another,  but  all  are 
entitled  to  notice  of  the  railroad's  incapacity  if  within 
a  reasonable  time  the  carrier  is  imable  to  supply  the 
demand  for  cars.  Dangerous  goods,  and  those  which 
the  carrier  does  not  hold  himself  out  to  transport,  as, 
for  example,  cattle,  may  be  refused. 

Under  the  conunon  law  a  shipper  may  receive  a  more 
favorable  rate  than  his  competitors  if  the  rate  charged 
the  competitor  is  not  unreasonable.  The  statutes  of 
most  states  provide  that  uniform  rates  must  be  charged 
for  transportation  beginning  and  ending  within  th^ 
state,  and  the  Federal  Congress  has  enacted  the  Inter-* 

XII— 19 
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state  Commerce  Act,  which  provides  a  method  for  reg- 
ulating transportation  rates  in  interstate  commerce/ 

222.  Carrier's  Uahility  as  an  insurer. — Under  the 
common  law  mmiodified  by  statute  or  contract,  a  com- 
mon carrier  is  liable  absolutely  for  all  loss  or  damage  to 
goods  in  his  possession  as  common  carrier.  This  gen- 
eral rule  has  several  exceptions  enumerated  below: 

1.  Loss  caused  by  an  act  of  God  does  not  fall  upon 
the  carrier.  Losses  caused  by  freshets,  earthquakes, 
frosts,  storms,  lightning,  unusual  winds,  and  other 
actions  of  the  elements,  are  examples  of  acts  of  God. 
The  test  always  is:  Is  the  loss  proximately  caused 
by  some  force  without  the  interposition  of  human 
agency?  Care  must  be  taken  to  distinguish  between 
acts  of  God  and  inevitable  accidents,  the  latter  of  which 
is  the  larger  term  and  includes  the  former.  Though 
the  carrier  is  not  liable  for  the  results  of  an  act  of  God, 
he  must  use  due  diligence  and  reasonable  care  to  dimin- 
ish the  disastrous  effects  as  far  as  possible. 

2.  Loss  occasioned  by  depredations  of  a  public  enemy 
also  are  not  visited  upon  the  carrier.  The  public  enemy 
means  a  nation  with  whom  the  country  is  at  war  and 
pirates  who  are  looked  upon  as  enemies  of  all  mankind. 
Mobs,  rioters,  robbers,  strikers,  and  insurgents  are  not 
public  enemies. 

8.  The  carrier  will  not  be  responsible  for  loss  occa- 
sioned by  an  act  of  public  authority.    The  carrier  will 

iThe  following  are  the  important  laws  relating  to  interstate  comiiicrce 
passed  by  Congress  t 

Interstate  Commerce  Act  (1887-1910),  Commerce  Court  (1910),  EOuns 
Act  (1903-1906),  Act  Relating  to  Testimony  (1893-1910),  Expedition  Act 
(1903),  Sherman  Anti-Trust  Act  (1890),  Safety  Appliance  Acts  (1803- 
1910),  Employers'  Liability  Act  (1908),  Hours  of  Service  Law  (190T), 
Inyestigation  of  Block  Signals,  Etc.  (1906-1910),  Accident  Law  (1910), 
Ash  Pan  Law  (1908),  Arbitration  Act  (1909),  Transportation  of  Explo- 
sives (1909),  Mann-Elkins  Act  (1910). 
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Dot  be  held  liable  for  loss  of  goods  destroyed  by  the 
police  power  of  the  state  or  taken  by  legal  process  valid 
upon  its  face  and  issued  against  the  owner  of  the  goods. 
The  carrier  is  bound,  however,  to  notify  the  shipper  so 
that  he  may  appear  and  defend,  and  the  carrier  will  also 
be  liable  for  parting  with  goods  by  virtue  of  a  void  legal 
process. 

4.  The  shipper  may  commit  some  act  which  wiU  ex- 
cuse  the  carrier  from  liability.  If,  for  example,  the 
shipper  improperly  packs  or  marks  the  goods,  or  if  he 
loads  them  on  the  cars  and  takes  charge  of  them  on  the 
journey,  the  carrier  will  be  relieved  from  responsibility 
for  any  loss  growing  out  of  the  shipper's  improper  acts. 
The  carrier  will  not  be  liable  for  the  loss  of  valuable 
goods  if  the  shipper  in  any  way  disguises  their  value. 

5.  Where  loss  occurs  through  the  inherent  nature  of 
the  goods,  no  liability  will  attach  to  the  carrier.  If  the 
carrier  has  notice  of  the  nature  of  the  goods  he  is  bound 
to  handle  them  with  a  view  to  their  peculiar  qualities. 

EXAMPLES 

S50.  A  ships  goods  on  the  X  railroad.  The  train  is  de- 
stroyed by  fire;  X  will  be  liable  unless  the  fire  was  caused  by 
lightning. 

It51.  A  ships  goods  on  the  X  railroad,  and  while  in  transit 
they  are  destroyed  by  the  act  of  a  lynching  mob.  X  is  liable, 
for  a  mob  is  not  a  public  enemy. 

S52.  A  ships  meat  on  the  X  railroad.  It  is  seized  and  de- 
stroyed by  the  health  authorities.     X  is  not  liable. 

258.  A  ships  goods  on  the  X  railroad  intended  for  Y  in 
Canada.  A's  shipping  clerk  misdirects  the  package.  X  will 
not  be  responsible  for  any  loss  occasioned  by  the  act  of  A's 
servant. 

S64.  A  packs  five  diamonds  in  a  box  of  straw.  The  box  is 
lost;  the  carrier  will  not  be  responsible,  for  he  should  have 
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been  notified  of  the  value  of  the  goods  to  give  him  an  bpporta- 
nity  to  take  the  necessary  precautions  for  their  protection. 

266.  X,  a  railroad,  ships  annually  many  heads  of  cattie 
from  M  to  N,  a  distance  of  five  hundred  miles.  A  train  loaded 
with  cattle  stops  at  one  of  the  usual  watering  places,  but  finds 
no  water  and  proceeds  on  its  journey.  As  a  result,  one-half 
the  cattle  perish.  X  will  be  responsible,  for  a  shipper  of  cattle 
is  bound  to  provide  for  their  safe  transportation. 

228.  Carrier^s  UabiUty  zander  special  contracts  and 
statutes. — In  the  absence  of  statutory  prohibition,  a 
common  carrier  may  contract  with  a  shipper  to  limit  his 
extraordinary  liability  so  that  his  duties  and  respon- 
sibilities are  those  of  an  ordinary  bailee.  The  reason 
for  the  rule  that  common  carriers  are  insurers  of  the 
goods  of  their  shippers  will  be  found  in  the  attempt 
of  the  law  to  protect  shippers  from  collusion  between 
the  carrier  and  highwaymen  or  other  robbers.  This 
reason  has  practically  disappeared,  and  the  courts  now 
uphold  contracts  which  are  reasonable  and  not  contrary 
to  public  policy  and  the  purpose  of  which  is  to  avoid 
the  carrier's  liability  as  an  insurer. 

On  the  other  hand,  a  contract  by  which  a  carrier 
seeks  to  avoid  a  liabiUty  caused  by  its  ovni  negligence 
or  that  of  its  employes  has  been  held  by  most  courts 
to  be  illegal  as  contrary  to  public  policy.  In  other 
words,  while  a  carrier  may  make  a  contract  against  lia- 
bility as  an  insurer  he  may  not  make  a  contract  against 
liability  as  a  bailee.  In  England  and  New  York,  how- 
ever, carriers  may  contract  away  their  liability  as  bailees, 
though  the  shipper  upon  payment  of  a  higher  rate  may 
insist  upon  having  his  goods  carried  without  entering 
into  a  limited  liability  contract. 

Carriers,  however,  often  insist  upon  a  limitation  of 
their  liability  to  a  sum  fixed  by  the  shipper  as  the  value 
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jof  his  goods.  The  carrier  is  entitled  to  greater  com- 
pensation if  the  value  is  greater  than  that  fixed  by  the 
shipper,  for  the  cameras  risk  is  greater  and  such  con- 
tracts, therefore,  have  been  upheld  by  the  courts.  Bills 
of  lading  usually  provide  that  in  case  of  loss  the  carrier 
shall  be  notified  within  a  certain  time.  If  this  time  is 
reasonable,  the  contract  will  be  valid  on  the  ground  that 
the  shipper  should  be  given  an  opportunity  to  trace 
the  goods  if  possible,  or  to  fix  the  liability  upon  its 
agents  or  outsiders  who  may  be  responsible  for  the  loss. 

A  notice,  the  purpose  of  which  is  to  limit  the  carrier's 
liability,  will  be  ineffective  if  not  brought  to  the  atten- 
tion of  the  shipper.  If,  however,  the  shipper  receives 
a  bill  of  lading,  express  receipt  or  similar  document 
before  the  goods  shipped  are  beyond  recall,  he  is  pre- 
sumed to  have  assented  to  any  notice  contained  therein. 
The  receipt  given  for  baggage  by  a  local  baggage 
carrier,  however,  does  not  come  within  this  rule,  for  the 
reason  that  it  has  not  been  made  by  custom  evi- 
dences of  a  contract.  Ordinary  railway  tickets  also 
are  excluded  from  the  rule.  Where  an  ordinary  ticket 
or  baggage  receipt  is  accepted,  and  it  can  be  shown  that 
the  person  receiving  it  had  actual  notice  of  a  special 
contract  printed  thereon,  he  wiU  be  deemed  to  have 
assented  to  the  contract  by  accepting  the  ticket  or 
receipt. 

In  some  states,  the  conmion  law  liability  of  carriers  is 
modified,  as  for  example,  where  a  carrier  is  exempted 
from  liability  for  loss  or  damage  by  fire  not  due  to  its 
negligence. 

224.  Termination  of  carrier's  liability. — The  extraor- 
dinary liability  of  a  carrier  is  ended  by  delivery  of  the 
shipment  or  by  some  valid  excuse  for  non-delivery. 

Delivery  must  be  made  at  a  reasonable  time,  at  the 
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proper  place,  in  a  proper  manner,  and  to  the  right 
person. 

225,  Time  of  delivery. — ^Delivery  should  be  made 
within  a  reasonable  time  after  the  receipt  of  the  goods, 
due  consideration  always  being  given  to  such  conditions 
as  the  distance,  the  character  of  the  route,  the  season 
of  the  year,  and  the  nature  of  the  goods.  The  con- 
signee may  refuse  to  receive  goods  out  of  business  hours 
or  on  a  stormy  day  when  the  removal  of  the  goods  would 
be  dangerous. 

226.  Place  of  delivery. — Carriers  are  bound  to  de- 
liver goods  according  to  the  directions  of  the  consignor, 
or  at  the  residence  or  place  of  business  of  the  consignee, 
unless  some  custom  or  usage  prevails  permitting  the 
carrier  to  deliver  elsewhere.  Carriers  hy  water  and 
railroads  have  fixed  routes,  and  the  wharf  of  one  and  the 
warehouse  of  the  other  usually  constitute  the  place  of 
delivery.  After  goods  shipped  have  been  deposited  in 
either  of  these  places  and  the  consignee  has  had  an 
opportunity  to  remove  the  goods,  the  extraordinary 
liability  of  the  carrier  as  an  insurer  ceases  and  becomes 
the  more  limited  liability  of  a  warehouseman.  Express 
companies  always  have  been  accustomed  to  carry  small 
packages  requiring  personal  care,  and  the  law  holds 
them  strictly  to  the  duty  of  making  personal  delivery 
unless  the  goods  are  consigned  to  a  station  too  small  to 
justify  accommodations  for  such  delivery. 

Carriers  are  not  obliged  by  law  to  receive  C.  O.  D. 
shipments,  but  very  often  express  companies  tmdertake 
to  collect  on  delivery  by  special  contract  or  by  custom. 
The  carrier  may  permit  the  consignee  to  inspect  the 
goods  or  to  carry  them  away  on  condition  that  they  shall 
be  returned  if  not  found  satisfactory  and  the  money 
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returned.    If  the  goods  are  rejected,  the  carrier  be- 
oomes  a  bailee  and  is  bound  to  notify  the  shipper. 

227.  When  the  UabiUty  as  carrier  ceases. — The  courts 
are  not  agreed  as  to  the  precise  moment  at  which  the 
liability  of  a  carrier  ceases  as  an  insurer  and  becomes 
that  of  a  bailee.  In  Massachusetts,  Illinois,  Indiana 
and  Iowa  the  carrier  becomes  a  warehouseman  as  soon 
as  the  goods  arrive  safely  at  their  destination  and  are 
discharged  at  the  warehouse,  or  if  the  goods  are  not  to 
be  unloaded,  when  the  car  has  been  put  in  a  convenient 
position  for  unloading  at  the  place  of  destination.  In 
New  Hampshire  and  Vermont  the  liability  of  the  carrier 
as  an  insurer  does  not  end  till  the  consignee  has  had 
a  reasonable  opportimity  to  inspect  and  remove  the 
goods  in  the  ordinary  course  of  business.  The  con-- 
signee  cannot  extend  the  liability  as  insurer,  however, 
by  pleading  the  fact  that  he  lives  at  some  distance  from 
the  place  of  delivery  or  that  he  has  inadequate  facilities 
for  removing  the  goods.  In  Michigan  and  New  York, 
the  liability  of  the  carrier  continues  until  the  consignee 
has  been  notified  of  the  receipt  of  the  goods  and  has 
had  reasonable  time  in  the  ordinary  course  of  business 
to  take  them  away  af  tier  such  notification. 

228.  Delivery  in  a  proper  manner. — Goods  should  be 
delivered  by  the  carrier  at  an  accessible  place  and  under 
such  circumstances  that  the  consignee  can  take  them 
away  conveniently  and  safely.  Until  that  opportunity 
has  been  given  the  consignee,  the  carrier  must  protect 
the  goods  from  bad  weather  and  other  injurious  condi- 
tions. 

229.  Delivery  to  the  right  person. — If  the  carrier 
delivers  the  goods  to  the  wrong  person,  or  refuses  to 
deliver  to  the  right  person  after  he  has  properly  estab- 
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lished  his  identity  and  his  right  to  the  goods,  it  will  be 
liable  for  conversion.  The  fraud  or  imposition  of  a 
third  person,  or  the  mistake  of  the  carrier  will  not  relieve 
it  of  responsibiUty.  The  carrier  should  insist  upon  pres- 
entation of  the  bill  of  lading  by  the  consignee  or  hid 
authorized  agent  or  by  one  to  whom  the  bill  has  been 
properly  transferred.  If  the  carrier  is  reasonably  un- 
certain as  to  the  proper  person  to  whom  delivery  should 
be  made  the  delivery  may  be  held  up  for  identification, 
and  if  necessary  rival  claimants  may  be  made  to  estab- 
lish their  rights  in  court  by  what  is  known  as  a  bill  of 
interpleader. 

280.  Connecting  carriers. — If  goods  are  to  be 
carried  beyond  the  terminus  of  a  carrier's  line,  the  car- 
rier's liability  ceases  when  the  goods  are  delivered  to 
the  usual  connecting  carrier,  or  to  the  one  directed  by 
the  shipper.  By  a  contract  expressed  or  implied  a  car- 
rier may  undertake  responsibility  for  the  safe  transpor- 
tation of  a  shipment  along  its  entire  route.  Ordinarily 
a  carrier  cannot  be  compelled  to  assimie  the  responsibil- 
ity of  forwarding  goods  beyond  its  terminus.  But 
where  it  has  a  joint  traffic  agreement  with  a  connect- 
ing line  shown  by  an  agreement  to  divide  expenses  and 
profits,  employ  common  agents,  or  to  receive  and  carry 
goods  through  on  one  car,  or  where  through  rates  are 
given,  a  contract  between  the  carrier  and  the  shipper 
will  be  construed  as  one  for  through  transportation. 

The  usual  practice  is  to  contract  as  agent  for  the  con- 
necting line,  thus  making  the  latter  liable  for  all  loss 
on  its  own  road. 

In  England  and  a  few  states  including  Illinois  and 
New  Hampshire,  the  acceptance  of  goods  whose  desti- 
nation is  beyond  the  carrier's  line  is  presumptive  evi- 
dence of  a  contract  for  their  through  transit,  and  in  the 
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absence  of  special  contract  the  first  carrier  assumes  lia- 
bility for  through  transportation.  Most  American 
jurisdictions,  however,  hold  that  each  carrier  is  presimip- 
tively  responsible  for  the  safe  transportation  of  the 
goods  along  its  own  line  and  their  delivery  to  the  next 
connecting  line. 

Under  this  rule,  an  action  for  damages  to  goods  can 
be  brought  against  any  connecting  carrier  upon  whom 
the  immediate  loss  can  be  placed,  but  under  the  English 
rule  the  first  carrier  only  can  be  sued.  Under  either 
rule,  if  the  owner  of  the  goods  has  recovered  against  one 
carrier,  that  carrier  may  maintain  an  action  against  the 
carrier  directly  responsible. 

281.  Excuses  for  non-delivery. — ^We  have  seen  that 
in  certain  cases  failure  to  deliver  goods  to  the  consignee 
will  be  excused.  A  carrier  is  always  justified  in  deliver- 
ing goods  to  the  true  owner,  but  cannot  refuse  to  de- 
liver to  the  shipper  or  his  consignee  or  assignee  unless 
a  third  person  with  a  paramount  title  has  made  claim 
to  the  goods.  The  exercise  of  the  vendor's  right  of 
stoppage  in  transitu  is  also  an  excuse  when  the  carrier 
knows  the  consignee  is  insolvent  or  bankrupt. 

•  If  the  carrier  is  unable  to  find  the  consignee  after 
due  and  diligent  search,  the  goods  may  be  placed  in 
storage  for  the  owner.  In  those  jurisdictions  where 
railroads  are  not  bound  to  give  notice  of  the  arrival 
of  goods,  they  need  make  no  search  for  the  consignee. 
If  the  consignee  refuses  to  accept  the  goods  or  to  take 
them  away,  the  carrier  cannot  abandon  them  or  negli- 
gently expose  them,  but  is  bound  to  store  them  properly 
and  to  notify  the  consignor. 

282.  Public  carriers  of  passengers  and  baggage. — 
Public  carriers  of  passengers  are  those  who  hold  them- 
selves out  to  carry  for  hire  all  persons  who  apply  for 
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passage.  They  are  not  bailees  of  the  passengers,  but 
of  the  passengers'  baggage.  Passengers  are  persons 
carried  by  the  public  carrier  with  his  consent,  except 
his  own  servants.  As  soon  as  the  passenger  puts  him- 
self in  control  of  the  carrier  in  the  customary  way,  he 
becomes  a  passenger,  unless  the  carrier  in  some  way 
shows  his  intention  to  refuse  passage.  Employes  of 
the  carrier  are  not  passengers  while  engaged  in  the 
service  of  their  employers,  or  while  they  are  traveling 
free  of  charge  to  and  from  their  work. 

Under  the  conmion  law,  a  carrier  owes  the  duty  to 
its  servants  of  selecting  fellow  servants  with  due  dili- 
gence, but  it  is  not  responsible  for  the  negligence  of 
fellow  servants  who  have  been  properly  selected.  Per- 
sons hired  by  third  parties  whose  duties  require  that 
they  ride  more  or  less  regularly  on  the  conveyances  of 
public  carriers  are  usually  looked  upon  as  passengers. 
In  this  class  come  mail  clerks,  express  and  news  agents, 
and  freight  handlers.  Though  the  consideration  for  the 
passage  is  paid  by  a  third  person,  the  carrier's  liability 
to  such  persons  with  special  callings  is  not  different 
from  its  liability  to  ordinary  passengers.  A  tramp  who 
boards  a  train  is  a  trespasser  and  not  a  passenger,  and 
a  person  who  colludes  with  a  trainman  or  conductor  to 
procure  a  free  ride  is  not  a  passenger. 

288.  lAahUity  of  public  carriers  to  passengers. — The 
public  carrier  does  not  insure  the  safety  of  passengers 
as  it  does  the  safety  of  goods,  but  it  is  under  a  duty 
to  use  the  utmost  caution,  diligence  and  skill  to  protect 
its  passengers.  In  other  words,  it  is  liable  for  slight 
negligence.  A  carrier  of  passengers  is  liable  for  willful 
injuries  inflicted  by  one  of  its  servants,  and  is  bound 
to  use  reasonable  care  to  protect  its  passengers  from 
the  violence  of  other  passengers.     A  carrier  may  use  as 
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much  force  as  is  necessary  to  eject  a  passenger  who 
refuses  to  pay  his  fare  or  who  acts  disorderly. 

In  England  and  in  New  York  and  some  other  states, 
a  carrier  may  limit  by  contract  its  liability  to  a  pas- 
senger for  the  negligence  of  its  servants.  The  United 
States.  Supreme  Court  and  the  courts  of  most  American 
jurisdictions  hold  such  contracts  void  as  against  public 
policy,  but  the  United  States  Supreme  Court  permits 
a  contract  limiting  the  carrier's  liability  where  the  pas- 
senger is  carried  gratuitously. 

284.  Regulations  imposed  by  carriers. — ^Passenger 
rates  are  usually  fixed  by  statute  or  by  the  charter  of 
the  carrier,  and  where  not  so  fixed  the  customary  or  a 
reasonable  rate  may  be  charged.  The  rate  must  be  uni- 
form to  all  persons  of  the  same  class  riding  under  the 
same  conditions. 

A  carrier  may  require  the  purchase  of  a  ticket  and 
may  eject  persons  who  fail  to  comply  with  this  rule 
or  may  charge  a  higher  fare  on  the  conveyance.  Pas- 
sengers, however,  must  be  given  reasonable  opportuni- 
ties to  procure  tickets,  and  if  the  ticket  office  is  not  open 
a  reasonable  time  before  the  schedule  time  for  departure, 
the  passenger  may  ride  at  the  lower  fare  and  sue  the 
carrier  for  damages  if  ejected  for  refusal  to  pay  a 
higher  rate.  A  passenger  who  refuses  or  is  unable  to 
produce  his  ticket  may  be  required  to  pay  the  full  rate. 
If  he  refuses  to  do  this,  he  may  be  ejected.  Printed 
stipulations  on  a  ticket  do  not  constitute  a  contract  be- 
tween the  carrier  and  a  passenger  unless  they  are 
brought  to  the  attention  of  the  passenger  at  the  time 
the  ticket  is  accepted. 

As  between  the  passenger  and  a  conductor,  the  ticket 
is  conclusive  evidence  of  the  extent  of  the  passenger's 
rights.    One  may  not  ride  from  X  to  Y  if  the  ticket 
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reads  from  Y  to  X,  nor  may  the  passenger  ride  to  Z 
beyond  X.  If  any  mistake  is  made  by  the  ticket  agent, 
the  passenger  should  pay  his  fare,  take  a  receipt  and 
recover  from  the  carrier  all  the  damages  proximately 
caused  by  the  error  of  the  ticket  agent. 

All  persons  in  proper  condition  and  ready,  abje  and 
willing  to  pay  their  fare  must  be  accepted  by  the  carrier 
if  there  is  room  in  the  conveyance.  All  passengers  of 
a  certain  class  are  entitled  to  equal  acconmGiodations, 
but  separate  cars  may  be  provided  for  persons  of  dif- 
ferent sex  and  color.  A  passenger  is  entitled  to  a  seat. 
If  no  seat  is  furnished,  he  may  not  ride  free,  however, 
but  must  leave  the  train  at  the  first  reasonable  oppor- 
tunity. He  may  then  sue  the  carrier  for  the  proximate 
damages  caused  by  the  carrier's  breach  of  its  contract 
to  furnish  a  seat. 

285.  Baggage. — Each  passenger  is  entitled  to  carry 
a  reasonable  amount  of  baggage  including  such  articles 
of  necessity  or  convenience  as  the  passenger  may  take 
along  for  his  personal  use.  Unless  the  carrier's  liability 
is  limited  by  lawful  contract,  it  is  responsible  as  an  in- 
surer for  all  baggage  delivered  into  its  custody.  In 
deciding  the  question  of  the  responsibility  of  a  carrier 
for  baggage,  it  must  be  determined  whether  the  articles 
lost  or  injured  were  really  the  baggage  of  the  pas- 
senger, whether  they  were  delivered  into  the  custody  of 
the  carrier,  and  whether  there  was  any  lawful  contract 
limiting  the  liability  of  the  carrier. 

EXAMFUSS 

S66.  A,  a  traveling  salesman,  delivered  to  a  railroad 
as  baggage  a  trunk  containing  samples  of  his  goods. 
These  were  held  not  to  be  articles  for  the  personal  use  of  the 
passenger^  for  which  the  carrier  would  be  liable  as  an  insurer. 
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It  is  understood,  of  course,  that  A  could  have  paid  special 
freight  for  the  transportation  of  his  samples,  in  which  case  the 
carrier  would  become  a  carrier  of  goods  and  liable  as  such. 

257.  B  started  on  a  vacation  trip  and  took  with  him 
guns,  golf  stick  and  fishing  tackle.  Inasmuch  as  these  ar- 
ticles were  for  the  personal  use  of  B  in  connection  with  his  jour- 
ney, they  were  held  to  be  baggage. 

258.  C  left  a  hand-bag  in  her  seat  in  a  train  when  she 
went  into  the  dining  car.  When  she  returned  she  found 
the  hand-bag  had  been  stolen.  The  carrier  cannot  be  held 
liable  for  this  loss  because  the  hand-bag  was  not  delivered  into 
the  custody  of  the  carrier. 

286.  Sleeping  cars. — Sleeping  cars  are  not  inn- 
keepers nor  are  they  common  carriers  as  to  the  baggage 
and  valuables  of  passengers.  The  railroad  company 
remains  the  carrier,  but  the  sleeping  car  furnishes  the 
sleeping  acconmiodations  and  it  is  bound  to  furnish  rea- 
sonable protection  by  having  an  employe  watch  the 
berths  of  its  passengers  to  protect  them  from  theft  and 
from  insult.  '  The  sleeping  car  company  is  bound  to 
furnish  its  accommodations,  if  any  are  left,  to  any  per- 
son in  proper  condition  who  offers  to  pay  the  regular 
fare  at  a  proper  time  and  place. 

287.  Time  tables. — ^While  a  carrier  of  passengers 
does  not  warrant  the  speed  of  its  conveyances,  it  is  liable 
for  proximate  damages  resulting  from  inexcusable 
delay  in  carrying  out  its  public  schedule.  The  time 
tables  may  be  changed  from  time  to  time,  but  the  new 
tables  should  be  published  as  openly  as  the  old  tables. 

288.  Passenger  elevators. — The  owners  of  public  or 
semi-public  buildings  in  which  passenger  elevators  are 
operated  are  bound  to  carry  safely  all  passengers  who 
use  the  elevator,  with  the  utmost  caution,  diligence  and 
skill.    They  will  be  liable  for  injury  to  passengers  for 
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the  slightest  neglect  in  the  construction,  operation  or 
repair  of  the  elevator. 

289.  Telegraph  and  telephone  companies. — ^While 
telegraph  and  telephone  companies  have  been  held  in  a 
few  jurisdictions  to  be  common  carriers,  they  are  looked 
upon  by  most  courts  as  companies  rendering  a  public 
service.  They,  do  not  insure  the  prompt  delivery  and 
accuracy  of  messages,  but  are  bound  to  use  reasonable 
care.  They  are  liable  for  ordinary  negligence,  and  may 
assume,  for  added  compensation,  the  extraordinary  lia- 
bility of  insurers.  They  are  bound  to  serve  all  persons 
indiscriminately  and  at  imiform  rates. 

Telegraph  and  telephone  companies  may  limit  their 
liability  by  contract  except  against  negligence,  and  in 
those  jurisdictions  where  a  conunon  carrier  may  con- 
tract against  negligence,  these  quasi-conmion  carriers 
are  also  permitted  to  make  such  contracts. 

Telegraph  companies  may  be  sued  by  either  the  sender 
or  the  addressee  of  a  message  for  damages  arising  from 
the  negligence  of  the  company,  but  for  breach  of  con- 
tract only  the  sender  may  sue,  unless  the  sender  was 
actually  the  agent  of  the  addressee  in  whose  behalf  the 
contract  was  made.  In  New  York  and  many  other 
states,  clerks,  operators,  messengers  and  other  employes 
who  willfully  divulge  the  contents  of  a  message  to  any- 
one but  the  person  for  whom  it  was  intended,  are  guilty 
of  a  criminal  offense. 


CHAPTER  XIV 

INSURANCE 

240.  Definitions. — ^A  contract  of  insurance  is  an 
agreement  whereby  one  party  for  a  consideration,  usu- 
ally paid  in  money  either  at  one  time  or  at  stated  periods 
during  the  continuance  of  the  risk,  promises  to  make  a 
certain  payment  of  money  in  the  event  of  the  destruc- 
tion or  injury  of  something  in  which  the  other  party  has 
an  interest.  Insurance,  as  a  system,  is  based  on  the 
distribution  of  damages  suffered  by  a  few  amongst 
many,  whose  interests  are  subject  to  similar  risks. 

A  perfect  system  of  insurance  would  give  every 
member  who  lost,  the  exact  amount  of  his  loss,  and 
would  take  from  all  the  members  just  enough  to  pay 
all  the  losses  and  the  expenses  of  collection,  adminis- 
tration and  distribution.  The  amount  which  each  mem- 
ber would  pay  imder  this  perfect  system  of  insurance 
would  be  proportioned  to  the  comparative  imminence 
of  his  risk  and  the  amount  of  damage  he  would  suffer 
in  case  of  loss.  Such  a  perfect  system  of  insurance 
could  be  devised  only  after  all  the  losses  had  occurred, 
but  it  has  been  found  that  the  difficulty  of  collecting  the 
proportionate  shares  of  the  losses  from  those  who  have 
escaped  loss  during  a  given  past  period  is  so  great  that 
scientific  calculations  are  upset  and  the  burden  of  losses 
is  likely  to  be  very  unevenly  distributed  amongst  those 
who  shoidd  bear  them.  For  this  reason  the  assessment 
form  of  insurance  is  being  discarded  for  the  premium 
form. 
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The  premium  form  of  insurance  is  based  on  the  law 
of  averages.  This  law  and  its  application  may  be 
crudely  illustrated  as  follows:  If  a  community  of  four 
thousand  people  has  ten  thieves  in  its  population  one 
person  in  evfery  four  hundred  is  a  thief  and  is  likely  to 
steal  if  an  opportunity  for  theft  is  afforded.  If  four 
hundred  people  hold  positions  in  which  each  has  an 
opportunity  to  steal  four  thousand  dollars  it  is  probable 
that  the  employer  of  one  and  only  one  will  lose  four 
thousand  dollars  through  his  theft.  A  contribution  of 
ten  dollars  from  each  of  the  four  hundred  employers 
would  be  sufBdent  therefore  to  protect  all  of  them 
against  loss  through  the  infidelity  of  their  employes. 
In  this  crude  example  each  of  the  insured  would  pay  a 
premium  of  ten  dollars.  In  actual  practice  many  cir- 
cumstances are  taken  into  consideration  in  calculating 
the  amount  of  the  premium  that  should  be  required 
before  a  given  risk  is  accepted. 

241.  Kinds  of  life  insurance. — ^Life  insurance  has 
been  defined  by  the  United  States  Supreme  Court  as: 

a  mutual  agreement  whereby  the  insurer,  in  consideration  of 
the  payment  by  the  assured  of  a  named  sum  annually  or  at 
certain  times,  stipulates  to  pay  a  larger  sum  at  the  death  of  the 
assured.  The  company  takes  into  consideration,  among  other 
things,  the  age  and  health  of  the  parents  and  relatives  of  the 
applicant  for  insurance,  together  with  his  own  age,  course  of 
life,  habits  and  present  physical  condition;  and  the  premium 
exacted  from  the  assured  is  determined  by  the  probable  dura- 
tion of  his  life,  calculated  upon  the  basis  of  past  experience  in 
the  business  of  insurance.^ 

Endowment  insurance  is  a  form  of  life  insurance 
whereby  the  insurer  agrees  to  pay  a  certain  sum  to  the 

iRitter  ▼.  Mutual  Life  Ins.  Co.,  169  U.  S.  139,  151;  18  Sup.  Ct  SOOt 
49  L.  Ed.  693. 
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insured  if  he  lives  a  certain  length  of  time,  or,  if  he  dies 
before  that  time  to  a  certain  designated  person. 

Term  insurance  is  a  form  of  life  insurance  in  which 
the  insurer  agrees  to  pay  a  stipulated  sum  if  the  insured 
dies  before  reaching  a  certain  age  or  during  a  specified 
term  of  years. 

Tontine  insurance  is  a  form  of  life  insurance  in  whidi 
the  insiurer  agrees  that  surplus  funds  shall  not  be  dis- 
tributed as  dividends  or  in  other  ways  until  the  expira- 
tion of  a  given  period,  at  which  time  they  are  to  be 
divided  among  all  those  who  have  continued  their  insur- 
ance. The  word  "tontine"  is  derived  from  the  name 
of  an  Italian  banker,  Lorenzo  Tonti,  who  is  said  to  have 
devised  the  system, 

242.  Other  kinds  of  insurance. — ^Formerlj  the  risks 
of  shipwreck,  fire  and  death  were  the  only  ones 
against  which  people  insured,  but  a  variety  of  perils 
are  now  insured  against  by  modem  insurance  com- 
panies. 

Marine  insurance  is  a  contract  to  indemnify  the  in- 
sured against  loss  that  may  arise  out  of  voyages  on 
sea  or  on  inland  waters.  The  contract  may  cover  the 
ship,  the  cargo,  freightage,  profits  or  other  movable 
property  that  may  be  exposed  to  marine  perils  and 
may  be  restricted  to  a  given  voyage  or  may  extend  over 
a  given  period  of  time. 

Fire  insurance  is  a  contract  to  indemnify  the  insured 
against  loss  to  property  by  fire. 

Accident  insurance  is  a  contract  to  indemnify  the 
insured  against  personal  injury.  The  contract  usually 
provides  for  specified  payments  for  specified  injuries, 
such  as  the  loss  of  an  eye,  a  broken  leg,  etc.,  and  for  the 
payment  of  a  stated  sum  for  every  week  during  which 
the  insured  is  kept  from  his  business  on  account  of  ill- 

XII— is 
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ness.  The  benefits  of  regular  life  insurance  are  often 
added. . 

Automobile  insurance  is  a  contract  to  indemnify  the 
insured  against  loss  to  his  automobile  arising  out  of 
certain  specified  causes. 

Casualty  insurance  is  a  contract  to  indemnify  the  in- 
sured against  damage  to  property  arising  from  various 
forms  of  accidents  or  contingencies.  Insurance  against 
each  separate  accident  or  contingency  is  sometimes  given 
a  distinct  name^  as,  for  example,  boiler  insurance, 
cyclone  insurance,  lightning  insurance,  etc. 

In  one  of  the  recently  published  encyclopedias  of 
law,  the  following  forms  of  insurance  are  named  and 
defined.  Most  of  them  are  not  important  enough  to 
the  ordinary  reader  to  be  more  than  mentioned  here.^ 

Accident  Insurance  Health  Lisurance 

Policy  Insurance  Life  Insurance 

Theft  Insurance  Lightning  Insurance 

Credit  Insurance  Lloyds'  Insurance 

Fire  Insurance  Marine  Insurance 

Fidelity  Insurance  Marriage  Insurance 
Employers'  Liability  Insurance         Plate-glass  Insurance 

Graveyard  Insurance  Title  Insurance 

Guaranty  Insurance  Tornado  Insurance. 
Hail  Insurance 

248.  Characteristics  of  insurance  contracts. — ^While 
in  general,  insurance  contracts  are  similar  to  other  con- 
tracts and  are  governed  by  the  same  rules  of  interpre- 
tation and  construction,  several  peculiarities  must  be 
noticed. 

The  first  and  most  important  feature  of  an  insurance 
contract  is  that  it  is  one  of  indemnity  only.    The  insured 

*  The  reader  will  find  this  subject  more  fully  treated  on  the  noo-legal  side 
In  Volume  VHI,  Insubakcx  akd  Real  Estate. 
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is  indemnified  by  the  insurer  for  any  loss  sustained. 
The  sum  of  insurance  mentioned  in  the  policy  does  not 
measure  the  amount  which  the  insured  will  recover^  in 
the  event  of  loss,  but  merely  limits  the  liability  of  the  in- 
surer in  case  of  total  loss.  While  the  insurance  con- 
tract is  strictly  one  of  indemnity  only,  the  parties  may 
agree  in  advance  upon  the  value  of  the  subject  of  insur- 
ance. This  is  accomplished  by  what  is  known  as  a 
valued  policy,  which  in  the  absence  of  fraud  will  be 
valid,  although  the  valuation  named  therein  may  be 
in  fact  erroneous. 

The  insured  is  usually  entitled  to  reimbursement  for 
such  damages  only  as  are  proximately  caused  by  the 
perils  specified  in  the  policy;  for  example,  the  loss  of 
trade  or  of  the  use  of  a  building  while  being  repaired, 
or  of  prospective  profits,  is  held  to  be  too  remote  to  be 
covered  by  the  ordinary  policy  of  fire  insurance.  The 
insurer's  contract  to  indenuiif y  the  insured  for  the  loss 
he  may  sustain  is  not  avoided  because  the  loss  occurs 
through  carelessness  or  negligence  on  the  part  of  the 
insured  or  his  servants. 

244.  Co-insurance  and  reinsurance. — Marine  policies 
and  some  fire  policies  sometimes  provide  that  the  insured 
shall  not  be  fully  indenmified  for  his  loss,  but  that  to 
a  certain  extent  he  shall  be  a  co-insurer  with  the  insur- 
ance company. 

EXAMPLES 

559.  A's  property  is  insured  in  the  B  fire  insurance  com* 
pany  for  $6,000;  the  property  is  valued  at  $10,000.  It  is 
totally  destroyed  by  fire.     A  will  receive  $6,000. 

560.  If  in  the  above  example  a  loss  of  $4,000  had  occurred, 
A  would  receive  $4,000. 

561.  If  in  the  above  example  A's  property  had  been  cov- 
ered by  an  ordinary  policy  of  marine  insurance,  A  would  be 
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a  co-insurer  with  the  insurance  company  up  to  40  per  cent  of 
the  value  of  the  property,  he  having  obtained  from  the  insurance 
company  insurance  up  to  60  per  cent  of  the  value  of  his  property 
only.  If,  therefore,  he  sustains  a  loss  amounting  to  $4,000  the 
insurance  company  will  pay  60  per  cent  ($2,400),  and  the  in- 
sured will  pay  40  per  cent  ($1,600). 

862.  If  A  obtain  a  $6,000  policy  of  fire  insurance  on  $10,- 
000  worth  of  property  and  the  policy  contains  what  is  known 
as  the  "100  per  cent  co-insurance  or  average  clause,*'  and  he 
sustains  a  loss  of  $4,000,  the  same  results  will  follow  as  in  ex- 
ample 261. 

Many  policies  of  fire  insurance  contain  what  is  known  as  the 
"80  per  cent  co-insurance  clause,"  which  clause  applies  oolj  in 
cases  of  partial  loss.  This  clause  in  the  standard  policy  of  New 
York  State  reads  as  follows : 

This  Company  shall  not  be  liable  for  a  greater  prc^rtion  of  any  loss 
or  damage  to  the  property  described  herein  than  the  sum  hereby  insured 
bears  to  eighty  per  centum  (80%)  of  the  cash  value  of  said  property  at 
the  time  such  loss  shall  happen. 

In  case  of  claim  for  loss  on  the  property  described  herein  not  exceed- 
ing five  per  cent  (5%)  of  the  maximum  amount  named  in  the  policies 
written  thereon  and  in  force  at  the  time  such  loss  shall  happen,  no  special 
inventory  or  appraisement  of  the  damaged  property  shall  be  required. 

If  the  insurance  under  this  policy  be  divided  into  two  or  more  itemsy 
these  clauses  shall  apply  to  each  item  separately. 

26S.  If  A  procures  a  $6,000  policy  containing  this  clause  on 
property  valued  at  $10,000  and  he  sustains  a  loss  thereon  of 
$4,000  he  will  receive  from  the  company  only  $3,000.  The 
formula  applied,  where  a  represents  the  value  of  the  property, 
•  the  amount  of  the  insurance  and  { the  amount  of  the  loss,  and 

w  the  amount  recoverable,  is  as  follows :  x  «- X  2 

.80  X  a  '^ 

Sometimes  the  insurer  will  find  that  its  risks  in  a 
given  territory  are  too  numerous  or  are  in  some  way 
likely  to  mature  into  a  liability  through  the  happening 
of  a  single  event.  The  company  then  procures  from 
some  other  insurer  a  contract  to  indemnify  it  in  the 
event  of  loss  through  payment  of  some  of  its  risks. 
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This  process  is  termed  reinsurance.  The  entire  busi- 
ness of  an  insurance  company  may  be  absorbed  in  this 
way  by  a  competitor. 

Where  the  same  property  is  insured  against  fire  in 
several  different  companies,  the  rule  of  contribution 
applies,  i.  e.,  each  insurer  must  contribute  ratably 
toward  the  loss  without  regard  to  the  dates  of  the  sev- 
eral policies.  In  this  respect  co-insurers  have  the  same 
rights  against  one  another  that  co-sureties  have.  For 
example,  the  insured  may  recover  his  loss  in  full  against 
any  one  of  the  co-insurers  up  to  the  amount  of  his  pol- 
icy; and  the  insurers  thereafter  are  left  to  apportion 
the  loss  by  contribution  amongst  themselves.  To  cast 
this  burden  on  the  insured,  the  companies  often  insert 
a  pro  rata  clause. 

245.  Subrogation. — ^Another  peculiar  feature  of  in- 
surance contracts,  growing  out  of  the  doctrine  of 
indenmity,  is  that  of  subrogation.  The  insurer  who 
pays  a  loss  is  subrogated  to  the  rights  and  remedies 
which  the  insiu'ed  may  have  against  third  persons  pri- 
marily liable  to  him.  This  rule  is  the  outgrowth  of 
the  doctrine  that  insurance  is  a  contract  designed  to  pro- 
tect the  insured  from  loss  only,  and  not  to  be  the  occa- 
sion of  gain.  If  this  rule  were  not  enforced,  the 
insured  might  recover  from  the  vn*ong-doer  who  occa- 
sioned his  loss  and  also  from  the  insurer,  thus  gaining 
a  profit  equal  to  the  value  of  the  damaged  property. 
It  will  be  seen,  therefore,  that  the  insured  cannot  re- 
lease the  wrong-doer  without  the  consent  of  the  insurer. 
If,  however,  the  insurers  pay  the  policy  after  the  wrong- 
doer has  reimbursed  the  owner  for  the  loss  sustained  to 
his  property,  the  wrong-doer  will  have  no  further  lia- 
bility, and  any  amoimt  received  by  the  insured  from 
the  wrong-doer  before  payment  is  made  under  the  pol- 
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icy,  will  be  applied  in  discharge  of  the  policy.  A 
wrong-doer  who  reimburses  the  insured  for  his  loss, 
knowing  at  the  time  that  the  insured  has  been  indem- 
nified l^  the  insurer  will  still  be  liable  under  the  doc- 
trine of  subrogation  to  the  insurer. 

246.  Insurable  interest. — Insurance  contracts  are  in 
a  sense  speculative,  and  to  save  them  from  the  taint 
of  illegality  that  attaches  to  all  wagers,  the  law  requires 
that  the  person  to  be  indemnified  must  have  some  insur- 
able interest  in  the  subject  of  the  insurance.  In  fire 
insurance,  it  has  been  held  that  insurance  may  be  pro- 
cured on  property  to  which  some  right  is  held  by  owners, 
trustees  and  cestms  que  trust,  executors  and  adminis- 
trators, co-partners,  factors,  agents,  consignees,  mort- 
gagors and  mortgagees,  lienors,  vendors  and  vendees, 
lessors  and  lessees,  sureties,  endorsers,  conunon-carriers, 
pledgors,  stockholders,  sheriffs  and  creditors. 

In  life  insurance,  the  principle  of  insurable  interest 
may  be  broadly  stated  as  follows :  Every  person  has  an 
insurable  interest  in  his  own  life  and  health,  and  in  the 
life  and  health  of  any  person  on  whom  he  depends  for 
education  or  support,  or  of  any  person  under  a  legal 
obligation  to  pay  him  money,  or  of  any  person  upon 
whose  life  an  estate  or  interest  vested  in  him  de- 
pends. 

A  partner  may  insure  the  life  of  his  co-partner,  a 
creditor  may  insure  the  lives  of  his  debtors,  an  employe 
may  insure  the  life  of  his  employer.  While  ties  of 
affection  or  kinship  alone  do  not  constitute  an  insur- 
able interest,  certain  relationships  are  so  apt  to  involve 
a  legal  claim  to  support  or  to  pecuniary  obligation  or 
advantage,  that  their  existence  establishes  an  insurable 
interest.  Thus,  a  woman  has  an  insurable  interest  in 
the  life  of  her  fianc6,  a  husband  in  the  life  of  his  wife. 
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a  father  in  the  life  of  his  children  and  children  in  the 
lives  of  their  parents. 

In  fire  and  marine  insurance,  the  insurable  intwest 
must  exist  at  the  time  of  loss  as  well  as  at  the  commence- 
ment of  the  risk,  but  in  life  insurance  it  may  cease  to 
exist  at  any  time  after  the  contract  is  made. 

247.  Assignment  of  insurance  contracts. — ^A  trans- 
fer of  the  title  of  insured  property  does  not  transfer 
the  contract  of  insurance.  It  is  important,  therefore, 
that  when  property  is  sold  or  conveyed  that  the  pur- 
chaser procure  from  the  insurer  a  consent  to  the  transfer 
of  the  policy.  This  rule  applies  only  in  the  case  of  fire 
insurance,  and  even  here  a  policy  may  be  assigned  after 
a  loss  has  occurred  without  the  consent  of  the  insurer. 
In  the  case  of  marine  and  life  insurance,  the  rule  is  that 
a  policy  may  be  assigned  without  the  consent  of  ilie 
insurer  before  loss.  Policies  of  life  insurance,  however, 
frequently  provide  that  written  notice  of  an  assignment 
must  be  given  to  the  company. 

Where  one  insures  his  own  life  for  the  benefit  of 
another,  the  right  of  the  beneficiary  becomes  vested  and 
cannot  be  assigned  or  transferred  by  the  insured  with- 
out the  consent  of  the  beneficiary,  unless  the  insured 
acquires  that  right  through  some  provision  in  the  policy 
itself,  in  the  regulations  of  the  company,  or  in  the  law. 
Upon  the  death  of  the  beneficiary  the  insured  ordinarily 
may  nominate  a  new  beneficiary.  This  is  the  rule  in 
most  jurisdictions,  which  also  hold  that  if  any  nomina- 
tion is  made  the  policy  will  be  paid  upon  the  death  of 
the  insured  to  the  representatives  of  the  beneficiary  and 
not  to  the  representatives  of  the  insured. 

248.  Consummation  of  insurance  contract. — The  con- 
tract of  insurance  is  usually  embodied  in  a  policy,  a 
more  or  less  intricate  and  complex  document  regulating 
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the  rights  and  liabilities  of  the  parties.  The  dignity 
and  formality  of-  this  instrument  will  be  appreciated 
when  it  is  learned  that  our  present  day  policies  are  direct 
descendants  of  the  old  "Lloyds'  Policy"  adopted  in 
1779,  which  began  with  the  solemn  declaration,  "In  the 
name  of  God  Amen."  This  old  poUcy  with  a  few 
changes,  has  been  the  subject  of  so  many  legal  decisions, 
and  has  been  so  well  interpreted  by  the  courts,  that 
insurance  companies  and  legislatures  are  reluctant  to 
make  radical  changes.  Most  of  the  state  legislatures, 
however,  have  adopted  a  standard  form  of  fire  insur- 
ance, and  the  larger  life  insurance  companies  have 
selected  a  few  forms  of  life  policies  which  have  been 
adopted  as  standards. 

In  the  case  of  fire  and  marine  insurance,  it  is  often 
necessary  that  property  be  protected  before  a  formal 
policy  can  be  executed.  This  is  accomplished  by  means 
of  what  is  known  as  a  binding  slip,  which  contemplates 
the  issuance  of  a  standard  form  as  soon  as  it  can  be 
properly  executed.  Indeed  an  oral  contract  to  issue  a 
policy  is  valid,  if  the  names  or  descriptions  of  the  par- 
ties, the  rate  of  premiiun,  the  property  or  life  to  be 
insured,  the  risks  insured  against  and  the  term  or  dura- 
tion of  the  insurance  is  imderstood. 

249.  Avoidance  of  contract  through  misrepresenta- 
tions or  concealments. — The  contract  of  insurance  re- 
quires the  highest  good  faith  between  the  parties.  A 
person  desiring  insurance  is  botmd  to  make  a  frank 
disclosure  of  all  the  circumstances  that  are  likely  to 
influence  the  insurer  in  accepting  the  risk.  He  is  bound 
to  conmfiunicate  all  material  facts  of  which  he  has  knowl- 
edge. The  test  of  materiality  is  based  on  the  immediate 
influence  which  the  misrepresented  fact  has  on  the  in- 
surer's judgment  at  the  time  of  effecting  the  contract. 
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If  a  material  fact  is  concealed,  though  in  no  way  con- 
nected with  the  loss,  the  policy  will  be  void,  for  the 
reason  that  the  insurer  might  not  have  accepted  the  risk 
at  all,  or  might  have  demanded  a  higher  premium. 
Most  jurisdictions  in  this  country  hold  that  in  the  case 
of  life  or  fire  insiu'ance,  the  policy  is  not  avoided  unless 
the  conceahnent  was  intentional.  Usually,  however, 
when  the  insurer  makes  special  inquiries,  for  example, 
requiring  answers  on  a  form  of  application,  it  may  be 
assumed  that  no  other  information  is  required.  This 
rule,  however,  has  its  limitations. 

EXAMPIJS 

264.  A  procures  insurance  on  his  house  from  the  B  In- 
surance Company  and  upon  request  executes  an  application 
provided  by  the  company.  No  information  is  required  as  to 
the  surroundings  of  A's  property,  but  the  insurance  company 
is  unacquainted  with  the  fact  that  the  adjacent  property  is 
used  as  a  sulphur  factory,  and  A  does  not  volunteer  the  in- 
formation. The  policy  would  probably  be  void  for  conceal- 
ment. 

A  material  misrepresentation  by  the  insured  or  his 
agent,  even  though  innocent  and  unintentional,  avoids 
the  policy.  Representations  must  be  substantially  com- 
plied vrith, 

EXAMPLE 

A  procures  insurance  on  his  ship  and  goods,  and  represents 
that  it  is  to  sail  from  C  to  D.  The  ship  sails  from  C  to  E  and 
is  lost  en  route.     A  cannot  recover. 

Representations  as  to  future  conduct,  in  order  to  be 
binding  on  the  insurer,  should  be  incorporated  into  the 
written  contract.     Representations  as  to  opinion  or  be- 
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lief  are  not  considered  material,  and  the  insurer  has  no 
right  to  rely  upon  them. 

260.  Warranties. — ^An  express  warranty  is  a  state- 
ment of  fact,  or  a  promise  inserted  in  the  policy  itself 
or  incorporated  by  reference  relating  to  the  subject  of 
the  insurance  or  to  the  risk.  It  must  be  literally  and 
strictly  complied  with.  It  differs  from  a  representation 
in  that  the  latter  is  a  collateral  inducement  outside  the 
contract  and  requires  only  substantial  compliance.  If 
a  misrepresentation  is  deemed  by  a  jury  to  be  imma- 
terial, its  falsity  will  not  work  a  forfeiture  of  the  policy. 
The  statutes  of  some  states  provide  that  warranties  are 
in  effect  but  representations.  The  fact  that  the  insured 
is  unable  to  comply  with  the  requirements  of  his  war- 
ranties is  no  excuse  for  their  non-performance.  If  an 
insurance  company  accepts  an  application  which  is  par- 
tially or  wholly  unanswered,  there  will  be  no  breach  of 
warranty,  for  the  company  should  demand  fuller  infor- 
mation. This  rule,  however,  cannot  be  used  by  the 
applicant  to  justify  bad  faith,  or  an  attempt  to  evade, 
mislead  or  conceal.  The  cornets  of  most  states  hold  that 
a  temporary  breach  of  warranty,  though  it  does  not 
continue  up  to  the  time  of  loss,  will  avoid  the  policy. 

251.  Waiver  and  estoppel. — ^A  waiver  is  an  inten- 
tional relinquishment  of  a  known  right.  An  estoppel 
is  the  performance  of  an  act  or  the  making  of  a  state- 
ment by  a  person,  under  such  circiunstances  that  justice 
and  good  faith  require  that  he  be  debarred  from  assert- 
ing any  right  or  title  in  opposition  to  a  right  acquired 
in  reliance  upon  such  act  or  statement.  One  authority 
has  said: 

Any  unequivocal  and  positive  act  of  the  company  recog* 
nizing  the  policy  as  valid,  and  after  a  knowledge  of  its  breach, 
or  any  act  that  puts  the  insured  to  unreasonable  expense  or 
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troable  in  the  justifiable  belief  that  the  company  still  regards 
the  policy  as  valid,  will  estop  the  company  from  taking  ad- 
vantage of  the  forfeiture. 

Sometimes  policies  contain  a  clause  providing  fhat  a 
breadi  of  condition  can  be  waived  only  by  written 
waiver  of  the  insurer.  The  courts  have  held,  however, 
that  if  the  insured  deals  with  a  proper  and  qualified 
agent,  the  latter  may  waive  this  requirement  orally,  so 
that  this  condition  and  the  breach  may^  be  orally  waived 
at  the  same  time. 


S66.  B  issues  a  policy  of  fire  insurance  to  A,  which  provides 
that  the  policy  will  be  void  if  the  building  is  erected  on  leased 
land.  If  B  knew  before  the  policy  was  issued  that  the  land 
was  leased,  the  condition  would  be  waived  by  the  issuance.  If 
B  obtained  knowledge  of  the  fact  a  day  after  the  policy  were 
issued,  it  would  be  void  unless  the  instrument  were  treated  as 
valid  by  a  subsequent  act,  such  as  the  acceptance  of  a  premium. 

The  provisions  of  a  general  statute  cannot  be  waived 
nor  can  new  subject-matter  be  substituted  under  the 
doctrine  of  waiver  and  estoppel.  Future  performance 
of  a  condition  will  not  be  waived  by  a  prior  waiver  of 
the  same  condition. 

Whether  the  representative  of  the  insurer  has  author- 
ity to  waive  a  condition  in  the  policy  is  often  difficult 
to  ascertain.  Officers  and  general  managers  usually 
have  this  authority,  and  so  an  agent,  to  take  insurance, 
usually  has  authority  to  waive  stipulations  at  the  time 
the  insurance  is  taken,  but  not  subsequently.  In  the 
case  of  fire  insurance,  however,  a  soliciting  agent  has 
no  authority  to  waive  conditions  or  forfeitures,  but  may 
only  receive  proposals  and  forward  them.     If,  however. 
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they  closie  the  contract  and  settle  the  policy  they  usually 
have  implied  authority  to  waive  stipulations  as  to  the 
time  of  paying  the  premium.  The  authority  of  agents 
to  waive  conditions  is  often  set  forth  in  the  policy, 
which  under  ordinary  circumstances  is  binding  in  this 
respect. 

252.  Special  rules  of  marine  insurance. — ^Policies  of 
marine  insurance  contain  three  warranties  which  are 
implied  by  law  if  not  expressly  set  forth.  The  insured 
warrants  that  the  ship  is  seaworthy,  that  there  will  be 
no  voluntary  deviations  from  the  specified  route,  and 
that  the  purpose  of  the  adventure  is  legal. 

EXAMPLB 

^6.  A  insures  his  ship  in  the  B  company  for  three  years. 
At  the  end  of  two  years  the  ship  becomes  unseaworthy  and  is 
lost.  A  cannot  recover  because  there  was  an  implied  warranty 
in  the  "time  policy"  that  the  ship  would  be  kept  seaworthy. 
If  at  the  time  the  last  premium  was  paid  to  the  insurer  A  had 
notified  it  of  the  condition  of  his  vessel,  and  the  company  had 
demanded  a  double  premium  which  A  had  paid,  the  company 
could  not  successfully  defend  an  action  to  recover  the  loss  on 
the  ground  of  a  breach  of  implied  warranty  of  seaworthiness. 

If  both  parties  act  in  good  faith,  a  policy  may  be 
taken  on  a  vessel  "lost  or  not  lost,"  and  the  policy  will 
be  good  even  if  the  vessel  at  the  time  is  not  in  actual 
existence. 

The  voyage  is  imderstood  to  be  terminated  when  the 
vessel  arrives  at  her  port  of  destination  and  has  been 
moored  there  twenty-four  ho\n«. 

General  average  is  a  contribution  by  all  the  parties 
in  a  sea  adventure  to  loss  suffered  for  the  common  ben- 
efit. In  such  cases,  where  any  sacrifice  is  dehberately 
and  voluntarily  made  or  any  expenses  fairly  incurred 
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to  prevent  total  loss,  or  some  greater  disaster,  it  is  but 
just  and  right  that  the  sacrifice  or  expense  should  be 
borne  proportionately  by  the  respective  owners  of  the 
ship,  the  freight  and  the  cargo.  The  captain  of  a  ship 
in  time  of  danger  becomes  the  agent  of  the  insurance 
company. 

EXAMFIiE 

267.  A's  ship  IS  insured  for  $5,000  and  becomes  imperiled. 
Its  captain  ^^sues  and  labors"  for  aid  and  incurs  an  additional 
expense  of  $3,000.  In  spite  of  the  aid,  the  ship  is  lost.  The 
insurance  company  may  be  compelled  to  pay  $8,000. 

258.  Notice  and  proof  of  loss  in  fire  insurance. — 
Most  fire  policies  provide  that  the  insured  shall  give  the 
insurer  immediate  notice  in  writing  of  a  fire  and  fur- 
nish the  company  with  satisfactory  proof  of  loss  within 
sixty  days.  Such  terms  as  "immediate  notice"  and 
"notice  forthwith"  mean  that  the  insured  shall  use  rea- 
sonable diligence.  Most  of  the  conditions  of  fire  insur- 
ance policies  must  be  strictly  conformed  to  and  insanity 
or  other  disability  furnishes  no  excuse  for  a  violation, 
but  this  rule  is  relaxed  in  respect  to  the  requirement  of 
preliminary  notice  of  loss.  Where  the  insured  oflTers 
proof  of  loss  in  good  faith,  which  he  believes  to  be 
sufficient,  but  which  in  fact  is  defective,  the  com- 
pany is  bound  to  make  prompt  objection.  Policies 
often  require  also  that  suit  must  be  commenced 
within  a  stated  period  after  the  fire, — ^usually  twelve 
months. 

254.  lAfe  insurance. — ^Life  insurance  differs  from 
other  forms  of  insurance  in  that  it  is  not  strictly  a  con- 
tract of  indenmity.  The  policy  of  life  insurance  usually 
provides  that  it  does  not  cover  death  by  suicide,  or  exe- 
cution for  crime.     In  the  absence  of  such  provision. 
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if  the  policy  is  payable  to  a  designated  beneficiary  and 
not  to  the  estate  of  the  insured,  most  courts  hold  that 
a  policy  will  not  be  avoided  if  the  insured  commits 
suicide. 


CHAPTER   XV 

GUAEANTY  AND  SURETYSHIP 

265.  Defimtions. — ^The  contract  of  guaranty  (or  war- 
ranty or  guarantee,  as  it  is  sometimes  written)  arises 
out  of  the  promise  of  one  person  to  answer  for  the  debt 
or  default  of  another.  The  promisor  is  called  the 
guarantor  and  the  promisee  the  guarantee.  The  debtor 
on  whose  account  the  contract  is  made  is  called  the 
principal.  The  difference  between  a  surety  and  a 
guarantor  has  sometimes  been  tersely  expressed  in  this 
way:  A  surety  undertakes  to  pay  if  the  principal  does 
not,  the  guarantor  undertakes  to  pay  if  the  principal 
cannot.  By  this  is  meant  that  the  surety  is  directly 
liable  to  the  creditor  to  see  that  the  debt  is  paid.  He 
is  usually  bound  in  the  same  instrument  that  creates 
the  original  debt,  and  is  sued  in  the  same  action  with 
the  principal. 

The  contract  of  guaranty  is  collateral  to  the  main 
agreement  and  usually  places  a  liability  on  the  guaran- 
tor only  after  the  actual  default  by  the.  principal  and 
some  proceeding  by  the  guarantee  to  recover  on  the 
principal  debt.  Where  the  contract  of  guaranty  is 
fully  expressed  and  the  conditions  upon  which  the  guar- 
antor's obligations  are  to  arise  are  fully  set  forth,  the 
courts  will  rule  accordingly.  But  where  the  conditions 
are  to  be  impUed,  the  courts  of  the  various  jurisdictions 
apply  different  rules,  some  holding  that  no  obligation 
i^  created  till  the  guarantor  is  notified  of  his  principal's 
default,  and  some  holding  otherwise. 

807 
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256.  Kinds  of  guaranty. — ^There  are  various  forms 
of  contracts  of  guaranty,  each  containing  some  distinct 
condition  on  which  alone  the  guarantor  is  to  become 
liable. 

A  guaranty  of  payment  imposes  a  liability  on  the 
guarantor  to  pay  if  the  principal  does  not.  A  guaranty 
of  collection  conditions  the  guarantor's  liability  on  the 
creditor's  inability  to  collect  from  the  principal.  A  con- 
tinuing guaranty  is  one  in  which  the  guarantor  makes 
himself  liable  for  the  principal's  obligations  in  trans- 
actions covering  a  period  of  time.  Usually  the  period 
of  time  is  named  in  the  contract  as  is  also  the  maximum 
amount  of  liability  which  the  guarantor  is  willing  to 
assume.  Where  there  is  any  doubt  as  to  the  nature  of 
a  contract  of  guaranty  it  is  usually  held  that  the  parties 
contemplated  it  to  cover  the  single  transaction  in  view 
at  the  time. 

EXAMPLES 

268.  A  guaranty  of  payment  may  read  as  follows : 

"I,  James  Hamilton,  do  hereby  guaranty  the  payment  of  the 
within  account  between  William  C.  Morse  and  The  Consolidated 
Printing  Company,  said  account  being  due  and  payable  July  l, 
1910. 

** James  Hamilton.*' 

269.  A  guaranty  of  collection  is  sometimes  worded  as  fol- 
lows: 

^'The  collection  of  the  above  account  is  guaranteed  by 

*^ James  Hamilton.** 

270.  The  following  is  a  not  unusual  form  of  continuing 
guaranty : 

"The  undersigned  hereby  guarantees  to the  payment  of 

all  sums,  not  exceeding  $25,  for  board  and  lodging  furnished 
to  Wm.  C.  Morse  on  or  before  the  first  day  of  January,  1911. 

<* James  Hamilton." 
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257.  Statute  of  frauds. — The  statute  of  frauds  pro- 
vides that  a  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  must  be  signed  by  the  party  to 
be  charged.  An  oral  guaranty,  therefore,  is  unen- 
fordble.  Contracts  of  indemnityj  to  which  there  are 
but  two  parties,  and  contracts  in  which  the  debtor  as- 
sumes the  liability,  though  he  has  directed  the  benefit 
for  which  the  debt  arises  to  be  bestowed  on  some  third 
person,  should  not  be  confused  with  contracts  of  guar- 
anty, for  the  former  two  need  not  be  in  writing. 

EXAMPLES 

S71.  A  says  to  B,  "If  you  will  exchange  lots  with  me  and 
move  your  house  from  your  lot  to  mine,  I  will  pay  the  expenses 
and  guarantee  you  against  any  loss  by  accident."  B  accepts. 
This  is  a  mere  contract  of  indemnity,  notwithstanding  the  use 
of  the  word  guarantee. 

272.  A  says  to  X,  "Let  B  have  a  pair  of  shoes  and  I  will  pay 
for  them.''  Though  the  benefit  moves  to  B,  the  contract  is  a 
simple  one  of  sale  between  A  and  X,  and  A  is  liable  on  the  oral 
promise. 

258.  Consideration. — ^A  contract  of  guaranty  like  all 
other  contracts  must  contain  the  element  of  considera- 
tion. But  where  the  principal  contract  and  the  guar- 
anty are  made  at  the  same  time  the  same  consideration 
will  support  both.  Where  the  guaranty  precedes  the 
principal  contract  the  act  of  the  creditor  in  giving 
credit  to  the  principal  is  sufficient  consideration  for  the 
guarantor's  promise  to  be  responsible.  Where  the 
principal  contract  has  first  been  executed  by  the  creditor 
a  subsequent  guaranty  must  be  founded  on  a  wholly 
separate  consideration. 
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275.  '^We,  A  as  principal,  and  B  as  guarantor  of  the  pay- 
ment of  his  account,  hereby  purchase  from  X  Company  and 
the  said  X  Company  hereby  sells  to  the  said  A  ten  Acme  Lawn 
Mowers  No.  7,  at  $5  each,  due  sixty  days  from  delivery.     A.  B." 

Li  this  contract  the  same  consideration  supports  the  promises 
of  the  principal  and  of  the  guarantor. 

274.  "We  hereby  guaranty  the  payment  of  all  moneys  ad- 
vanced to  A  not  exceeding  One  Hundred  Dollars  before  June  1, 
1910. 

B.  and  C.*» 

In  the  above  contract  the  promise  of  B  and  C  is  supported 
by  the  creditor's  acts  in  making  advances  to  A. 

276.  "A  being  indebted  to  B  in  the  sum  of  $176  now  due 
and  payable,  I,  the  undersigned,  in  consideration  of  the  said 
B's  promise  to  extend  the  time  for  payment  of  said  $176  two 
Months  from  the  date  hereof,  do  hereby  guarantee  the  collec- 
tion of  said  amount* 

In  this  third  form  of  guaranty  the  original  debt  is  due  and 
the  creditor  must  advance  some  new  consideration  for  Cs  guar- 
anty.    This  he  does  by  extending  the  time  of  payment. 

269.  Assent  of  parties. — ^An  offer  and  an  acceptance 
are  necessary  elements  of  contracts  of  guaranty  and  of 
surety.  Where  the  contract  of  guaranty  is  made  at 
the  same  time  as  the  original  contract  between  the  prin- 
cipal and  the  guarantee,  no  special  acceptance  is  neces- 
sary;  the  guarantee  accepts  the  guaranty  by  entering 
into  the  original  contract.  But  where  the  guaranty  is 
intended  to  protect  the  creditor  in  future  transactions 
it  is  usually  held  in  the  United  States  that  the  creditor 
must  notify  the  guarantor  that  his  offer  is  accepted. 
While  there  is  some  conflict  of  opinion  on  this  point,  the 
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safest  course  is  to  notify  the  guarantor  that  his  o£fer 
is  accepted. 

EXAMPLE 

276.  ^*To  A:  I  guaranty  the  payment  of  my  son's  accounts 
with  you  during  the  coming  year.  B."  It  is  held  in  some 
jurisdictions  that  B  contemplates  that  his  offer  will  be  ac- 
cepted not  necessarily  by  a  written  communication  from  A, 
but  by  A's  acts  in  extending  credit  to  B's  son.  A  would  pre- 
vent all  misunderstanding  by  writing  to  B  that  he  would  give 
credit  to  B's  son  in  view  of  the  father's  guaranty. 

260.  Notice  of  default — ^The  courts  of  the  various 
states  do  not  agree  upon  the  question  of  whether  the 
guarantor  is  entitled  to  notice  from  the  creditor  when 
the  debtor  defaults.  The  general  rule  is  that  where 
the  contract  of  guaranty  is  absolute  the  guarantor  is 
bound  without  notice,  but  if  the  contract  is  conditional 
or  if  the  guarantor  is  not  in  a  position  to  learn  the  debt- 
or's default  he  is  entitled  to  notice.  A  prudent  creditor 
would  always  send  prompt  notice  to  his  guarantor  of 
the  principal's  failure  to  perform  the  original  contract. 
A  surety  is  usually  not  entitled  to  notice,  his  obligation 
being  as  absolute  as  that  of  his  principal. 

261.  Creditor' 8  rights. — The  creditor  has  the  right  to 
assign  a  general  guarantee,  the  doctrine  being  that  the 
assignment  of  a  debt  carries  with  it  the  securities  upon 
which  the  debt  is  based.  A  special  guaranty  to  one  per- 
son, however,  cannot  be  assigned  till  the  guaranty  has 
been  crystallized  into  a  debt  by  the  debtor's  default, 
after  Tvhich  time  it  is  assignable  like  any  other  cause  of 
action.  If  the  principal  gives  the  guarantor  property 
to  secure  him  against  loss,  the  property  can  be  reached 
by  the  creditor  to  satisfy  the  debt.  This  rule,  however, 
does  not  apply  if  the  property  is  put  up  by  an  outside 
party. 
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EXAMPLE 


277.  A  guarantees  to  X  the  pajrment  of  the  debt  of  C,  who 
gives  to  A  a  share  of  stock  to  secure  him  against  possible  loss. 
By  an  action  in  equity  X  may  subject  the  share  of  stock  to  the 
payment  of  his  debt.  Had  the  share  of  stock  been  entrusted 
to  A  by  B,  an  outsider,  X  could  not  charge  it  with  the  pay- 
ment of  the  debt.  The  course  open  to  him  would  be  to  col- 
lect the  debt  from  A,  who  would  indemnify  himself  by  charg- 
ing the  loss  sustained  against  the  share  of  stock. 

262.  Discharge  of  the  guarantor. — The  guarantor  or 
surety  may  be  discharged  from  liability  by  any  one  of 
the  following  acts: 

1.  Discharge  or  release  of  the  principal.  Whatever 
discharges  the  debt  of  the  principal  discharges  the  guar- 
antor or  surety. 

2.  Alteration  of  the  contract.  Any  change  in  the 
contract  between  the  debtor  and  creditor  will  discharge 
the  guarantor  or  surety.  Some  courts  have  held  that 
even  immaterial  changes  will  avoid  the  contract,  but  the 
weight  of  opinion  seems  to  be  that  changes  that  are 
slight  and  immaterial  will  not  affect  the  guarantor's 
liability.  The  safest  course  always  is  to  procure  the 
consent  of  the  guarantor  to  proposed  changes  in  the 
agreement.  The  fact  that  the  guarantor  will  not  be 
injured  by  a  proposed  change  cannot  be  taken  as  a 
guide. 

8.  Extension  of  time  to  the  principal. 

EXAMPLE 

S78.  A  and  B  are  in  partnership  and  A  withdraws  and  gives 
notice  to  C,  the  only  creditor  of  the  firm.  By  the  law  of  part- 
nership, B  then  becomes  the  principal  and  A  the  surety.  If  a 
note  given  to  C  by  the  firm  matured  after  dissolution  of  the 
'firm  and  C  accepted  from  B  a  new  note  for  thirty  days,  A 
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would  be  discharged.  But  if  C  merely  orally  promised  B  that 
he  would  give  him  time  to  take  the  note  up,  A  would  not  be  dis- 
charged, for,  in  that  ease,  C  would  not  have  given  B  any  bind- 
ing extension  of  time.  C's  verbal  promise  would  be  without 
consideration  and  he  could  proceed  at  any  time  to  bring  suit. 
It  is  usual  to  procure  from  the  guarantor  or  surety  at  the  time 
of  making  the  contract,  a  waiver  of  his  right  to  discharge  by 
reason  of  an  extension  of  time. 

4.  Surrender  by  the  creditor  of  securities  and  release 
of  the  co-surety.  If  the  principal  defaults  and  the 
guarantor  is  compelled  to  perform  the  obligation,  he 
is  entitled  to  receive  from  the  creditor  the  securities  held 
by  the  creditor.  If,  then,  before  default  the  creditor 
returns  any  securities  held  by  him  to  the  debtor,  the 
guarantor  is  released  to  the  extent  of  the  value  of  the 
securities  thus  returned.  In  California,  Illinois,  In- 
diana,  Iowa  and  Michigan  it  has  been  held  that  the 
release  of  one  co-surety  without  the  consent  of  the  other 
releases  the  remaining  co-surety.  But  in  Alabama, 
Arkansas,  Georgia,  Maryland,  Missouri,  New  York, 
Pennsylvania,  Texas  and  Virginia  it  is  held  that  the 
remaining  surety  is  relieved  to  the  extent  only  of  the 
damage  suffered,  that  is  the  amount  which  could  have 
been  recovered  by  way  of  contribution  from  the  released 
co-surety. 

5.  Delay  of  creditor.  As  soon  as  the  principal  de- 
faults, the  surety  may  notify  the  creditor  to  proceed 
at  once  against  the  debtor  on  pain  of  releasing  the 
surety.  The  guarantor  has  no  such  right  and  the  gen- 
eral rule  is  that  the  guarantor  is  not  discharged  by  mere 
delay.  But  diligence  on  the  part  of  the  creditor  may 
be  and  often  is  provided  for  in  the  contract.  Under 
such  agreements  the  creditor  should  act  with  diligence, 
for  he  will  not  be  allowed  to  say  that  the  steps  to  be 
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taken  against  the  debtor  would  be  unavailing;  he  must 
follow  the  contract  strictly. 

6.  Guarantor's  revocation.  Oftentimes,  as  in  the 
case  of  continuing  guaranties,  the  guarantor  merely 
makes  an  offer,  acceptance  of  which  by  the  creditor  is 
accomplished  by  the  act  of  extending  credit  to  the 
debtor.  Before  the  offer  is  accepted  it  may  be  revoked. 
If  the  consideration  is  already  executed,  there  can  be 
no  revocation  affecting  obligations  already  incurred  on 
the  strength  of  the  guaranty. 

7.  Illegality  of  main  contract.  If  the  main  contract 
is  not  binding,  the  contract  of  guarantee  falls  also. 
The  liability  of  the  debtor  measures  the  liability  of  the 
guarantor.  It  is  held,  however,  that  this  applies  to 
void  and  illegal  contracts  and  has  no  reference  to  the 
ultra  vires  contracts  of  corporations  or  to  the  contracts 
of  married  women  or  of  infants  to  which  the  defense  of 
coverture  or  of  infancy  may  be  pleaded.  The  guar- 
antor is  bound  in  these  exceptional  cases  though  the 
debtor  may  escape.  The  explanation  is  that  the  con- 
tract in  itself  is  not  illegal  or  void,  but  as  applied  to 
and  entered  into  by  these  special  classes  of  persons  may 
not  be  binding  under  the  law. 

8.  By  death.  The  death  of  a  guarantor  terminates  a 
contract  of  guaranty  that  could  be  revoked  by  the  guar- 
antor during  life..  If  the  liability  which  is  guaranteed 
is  to  be  created  in  the  future,  the  death  of  the  guarantor 
will  terminate  the  contract  of  guaranty.  But  where 
the  contract  is  absolute  and  is  wholly  performed  by  the 
guarantee  the  guarantor's  estate  will  be  bound.  Where 
the  contract  is  continuing,  the  deceased  guarantor's  es- 
tate will  be  liable  for  advances  made  before  his  death 
but  not  for  those  made  after  his  death.  Some  courts 
hold  that  the  contract  ceases  to  operate,  not  at  the  death 
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of  the  guaxantor  but  at  the  time  when  the  guarantee  is 
notified  of  the  death. 

9.  By  fraud.  Fraud  practiced  on  the  guarantor  or 
surety  by  the  creditor  will  avoid  the  contract.  Thus, 
if  an  employer  hires  a  servant  knowing  that  the  servant 
has  committed  a  theft,  he  is  bound  to  notify  the  guar- 
antor of  the  servant's  lack  of  integrity;  failure  to  do 
so  amounts  to  such  a  fraud  as  would  relieve  the  guar- 
antor in  case  the  servant  defaulted.  If  the  fraud  is 
perpetrated  by  the  principal,  or  by  a  stranger  and  with- 
out knowledge  of  the  creditor,  the  surety  or  guaranty 
is  not  discharged. 

268.  Co'guarantors  and  co-sureties.  Sometimes 
more  than  one  person  acts  as  guarantor  or  surety  for  a 
principal.  If  one  of  them  is  compelled  to  pay  the  debt, 
he  is  entitled  to  contribution  from  his  co-guarantors. 
If  he  pays  less  than  the  entire  debt  he  is  entitled  to  re- 
cover by  way  of  contribution  only  the  excess  over  his 
ratable  share  of  the  entire  debt.  Where  sureties  are 
bound  in  different  penal  sums  they  are  liable  to  con- 
tribute in  proportion  to  their  bonds. 

EXAMPLES 

279.  A  and  B  guaranty  the  payment  to  X  of  C's  indebted- 
ness of  $1200.  C  becomes  insolvent  and  B  settles  the  claim 
for  $800  which  he  pays.  He  can  recover  only  $200  from  A, 
i.  e.,  $800  minus  one-half  of  $1200. 

280.  A,  B  and  C  guaranty  X  against  loss  through  the  infi- 
delity of  C's  employ^  Y,  A  being  bound  in  the  penal  sum  of 
$6,000,  B  $8,000  and  C  $10,000.  Y  absconds  with  $12,000 
which  C  pays.  He  can  recover  from  A  $3,000,  from  B  $4,000, 
from  C  $6,000. 

Where  one  of  several  guarantors  becomes  insolvent 
he  is  excluded  in  calculating  the  amount  vt^hich  the 
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others  must  contribute  to  the  one  who  is  compelled  to 
pay  the  debt  of  the  principal. 

264.  Bights  of  guarantor  and  mrety.  A  guarantor 
or  surety  who  has  discharged  a  liability  arising  out  of 
the  debt  or  default  of  his  principal  has  two  remedies, 
besides  the  right  to  contribution,  explained  in  the  pre- 
ceding section: 

1.  The  guarantor  has  the  right  of  indemnity  against 
his  principal.  All  sums  rightfully  paid  to  defend  the 
claim  and  in  settlement  of  the  debt  can  be  recovered 
from  the  principal.  But  the  right  is  one  of  indemnity 
only  and  if  the  guarantor  settles  for  less  than  the  face 
of  the  debt  he  can  recover  only  the  amount  actually 
paid  out. 

2.  The  guarantor  has  the  right  of  subrogation  to  the 
rights  of  the  creditor ;  that  is,  he  takes  the  place  of  the 
creditor  as  to  all  securities  belonging  to  the  prindpaL 
If  the  creditor  loses  the  collateral  and  the  guarantor 
is  compelled  to  pay  the  debt,  the  latter  may  recover 
from  the  former  the  value  of  the  securities. 


PART  III:  NEGOTIABLE  CONTRACTS 

CHAPTER   XVI 
NEGOTIABLE  INSTRUMENTS  IN  GENERAL 

265.  Definition.  —  Negotiable  contracts,  sometimes 
called  negotiable  paper,  commercial  paper  or  negotiable 
instruments,  are  generally  defined  as  written  uncondi- 
tional orders  by  one  person  to  another  to  pay  to  the 
order  of  a  third  person,  or  to  the  bearer,  a  certain  sum 
of  money  at  a  certain  specified  or  ascertainable  time. 
They  perform  a  double  function,  being  on  the  one  hand 
a  substitute  for  money,  or,  as  it  were,  private  money, 
and  on  the  other  hand  evidences  of  indebtedness. 

266.  Negotiable  instruments  law. — The  law  governing 
negotiable  contracts  is  very  old,  and  was  founded  in  the 
first  instance  on  the  custom  of  merchants.  Gradually, 
the  courts  decided  cases  that  came  before  them  according 
to  this  custom,  and  in  1666  it  was  held  that  "the  law  of 
merchants  is  the  law  of  the  land,  and  the  custom  is  good 
enough  generally  for  any  man,  without  naming  him 
merchant."  ^  Both  in  Great  Britain  and  in  America 
the  common  law  has  been  codified  from  time  to  time,  and 
to-day,  with  a  few  changes,  the  act  drawn  by  Judge 
Chalmers  some  thirty  years  ago  (1882)  is  to  be  found 
on  the  statute  books  of  most  English-speaking  jurisdic- 
tions.* 

1  Woodward  v.  Roe,  9  Keb.  105,  139. 

sThe  American  jurisdictions  in  which  the  Negotiable  Instruments  Law 
has  been  adopted  are  the  following:  Alaslca,  Alabama,  Arizona,  Arlcansas, 
Colorado,  Connecticut,  District  of  Columbia,  Florida,  Hawaii,  Idaho,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana,  Maryland,  Michigan,  Massa- 
chusetts, Minnesota,  Missouri,  Montana,  Nebraska,  New  Jersey,  Nevada, 
New  Mexico,   New  York,   North  Dakota,   North  Carolina,  Ohio,  Oregon, 
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Wherever  this  Negotiable  Instruments  Law,  as  it  is 
most  frequently  called,  has  been  enacted  it  supersedes 
the  common  law,  but  as  a  guide  to  the  correct  inter- 
pretation of  the  statute  the  latter  is  still  frequently  re- 
ferred to  by  judges  in  their  written  opinions. 

The  reader  who  cares  to  make  a  special  study  of  this 
branch  of  commercial  law  will  do  well  to  find  the  sec- 
tions in  the  negotiable  instruments  law  corresponding 
to  each  section  in  this  book,  and  compare  the  language.^ 

267.  Kinds  of  negotiable  instruments. — ^Negotiable 
instruments  are  of  four  kinds.  Certain  other  docu- 
ments are  sometimes  treated  as  negotiable  instruments, 
and,  indeed,  can  be  transferred  from  hand  to  hand  like 
negotiable  instruments.  The  resemblance,  however, 
stops  there,  for  they  are  neither  substitutes  for  money 
nor  evidences  of  extended  credit.  These  quasi-nego- 
tiable instruments  are  warehouse  receipts,  bills  of  lad- 
ing and  certificates  of  capital  stock  of  a  corporation. 

The  four  kinds  of  true  negotiable  instruments  above 
referred  to  are  bills  of  exchange,  promissory  notes, 
checks  and  bonds. 

268.  How  different  from  ordinary  contracts. — ^Nego- 
tiable instruments,  it  must  be  remembered,  are  contracts. 
They  differ  from  ordinary  contracts,  however,  in  three 
particulars. 

1.  Negotiability.  An  ordinary  contract  is  usually 
assignable,  by  which  is  meant  that  the  benefit  of  the 
obligation  can  be  transferred  from  the  person  to  whom 
it  is  due  to  another  person,  but  if  the  person  who  has 

Pennsylvania,  Rhode  Island,  South  Dakota,  Tennessee,  Utah,  Vcnnont, 
Virginia,  Washington,  West  Virgania,  Wisconsin,  and  Wyoming. 

Notes  were  not  negotiable  at  common  law,  but  were  made  so  by  ^ 
statute  of  Anne. 

1  Copies  of  the  Negotiable  Instruments  Law  may  be  obtained  from  any 
law  book  seller  at  a  nominal  price. 
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the  obligation  to  perform  has  any  valid  defense  or  rea- 
son why  he  should  not  perform  the  obligation  as  against 
the  person  to  whom  the  obligation  is  originally  due,  he 
can  set  up  that  defense  against  the  assignee.  So  too, 
in  the  case  of  ordinary  contracts,  where  the  common 
law  has  not  been  changed  by  statute,  the  assignee  can 
sue  on  the  contract  in  the  name  of  his  assignor  only. 

On  the  other  hand,  negotiable  contracts  are  trans- 
ferred from  hand  to  hand,  and  the  transferee,  provided 
he  is  a  holder  for  value  and  without  notice  of  any 
infirmity  in  the  instrument,  gets  the  benefit  of  the  obli- 
gation, subject  to  no  defenses  except  those  that  render 
the  instrument  absolutely  void.  These  defenses  are 
spoken  of  later  as  real  defenses.  The  transferee  of  a 
negotiable  instrument,  moreover,  can  sue  on  the  contract 
in  his  own  name. 

2.  Presimiption  of  consideration.  It  will  be  remem- 
bered that  one  of  the  elements  of  a  contract  is  a  valid 
consideration.  Under  the  common  law  a  sealed  instru- 
ment required  no  consideration.  The  common  law  in 
this  respect  has  been  changed  in  some  states,  and  the 
presence  of  a  seal  on  a  contract  gives  rise  to  a  presump- 
tion of  consideration.  This  presumption,  however,  may 
be  rebutted,  as  the  party  who  is  being  sued  may  bring 
to  the  attention  of  the  court  or  jury  enough  evidence  of 
the  fact  that  there  was  no  consideration.  That  a  valid 
consideration  was  given  for  a  negotiable  instrument  is 
always  presumed  between  immediate  parties,  and  in  the 
case  of  holders  in  due  course  who  are  remote  parties  lack 
of  consideration  cannot  be  shown  as  a  defense. 

EXAMPLES 

«81.  "On  demand  I  promise  to  pay  to  A  $25.  X."  This 
is  a  non-negotiable  contract  because  the  words  "or  order"  are 
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• 

omitted  after  the  name  of  A.  If  A  sues  X  on  the  promise  he 
will  have  to  prove  consideration,  or  if  he  assigns  the  contract 
to  C  and  C  sues  on  the  contract  C  will  have  to  prove  a  consid- 
eration passing  from  A  to  X. 

282.  "On  demand  I  promise  to  pay  to  A  or  order  $26.  X.*' 
This  is  a  negotiable  contract  and  if  A  sues  X  the  burden  of 
proof  will  be  on  X  to  show  that  A  has  given  no  consideration 
for  the  promise.  If  A  negotiates  the  contract  to  C  and  C  takes 
the  instrument  without  notice  that  X  never  received  any  con- 
sideration from  Ay  X  will  have  no  defense  to  C's  action. 

In  these  examples  A  and  X  are  "immediate"  parties.  C 
and  X  are  "remote**  parties. 

8.  Days  of  grace.  Three  days  are  added  to  the  time 
for  payment  named  in  bills  and  notes,  so  that  they  need 
not  be  met  till  three  days  after  the  time  they  would  seem 
to  be  due.  An  exception  is  made  in  the  case  of  demand 
instruments.  Days  of  grace  have  been  abolished  by 
statute  in  many  jurisdictions. 

269.  Classifications  of  negotiable  instruments. — ^At 
this  point  it  will  be  well  for  the  reader  to  examine  care- 
fully the  following  definitions. 

1.  A  promissory  note  is  an  unconditional  written 
promise  signed  by  the  maker,  but  not  under  seal,  to 
pay  absolutely  at  a  fixed  or  determinable  future  time 
a  sum  certain  in  money,  either  to  the  bearer  or  to  the 
order  of  a  person  therein  designated.  It  is  usual  to 
add  the  place  at  which  the  note  is  to  be  paid  and  to  set 
forth  whether  or  not  the  note  is  to  bear  interest.  If 
the  words  "with  interest"  are  omitted  interest  will  not 
begin  to  run  till  the  due  date. 

No. — - 

New  York,  Sept.  1,  1910. 
Sixty  days  after  date  I  promise  to  pay  to  the  order  of  the 
Nassau  Trust  Co.,  two  hundred  and  fifty  dollars  ($250). 
$860.00.  C.  W.  Shaw  &  Co. 
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In  the  above  promissory  note  Charles  W.  Shaw  & 
Company  are  the  makers  and  the  Nassau  Trust  Com- 
pany is  the  payee.  If  the  Nassau  Trust  Company 
wished  to  cash  the  note  it  would  indorse  it  on  the  back 
and  deUver  it  to  the  person  who  paid  for  it.  In  that 
case  the  Nassau  Trust  Company  would  be  the  first  in- 
dorser  and  the  person  to  whom  the  note  was  indorsed 
would  be  the  first  indorsee. 

2.  A  bill  of  exchange  is  defined  by  the  negotiable 
instruments  law  to  be  an  unconditional  order  in  writing 
addressed  by  one  person  to  another,  signed  by  the  per- 
son giving  it,  requiring  the  person  to  whom  it  is 
addressed  to  pay  on  demand  or  at  a  fixed  or  determi- 
nable future  time  a  sum  certain  in  money  to  order  or 
to  bearer.  Bills  of  exchange  are  usually  known  among 
business  men  as  "drafts.''  They  are  of  two  kinds,  for- 
eign and  inland.  Bills  drawn  in  one  state  payable  in 
another  are  called  foreign  bills  while  those  payable  in 
the  state  in  which  they  are  drawn  are  called  inland  bills. 
The  chief  difference  between  these  two  kinds  of  bills  is 
that  foreign  bills  must  be  protested  by  a  notary  in  order 
to  charge  the  drawer  and  indorsers  when  the  instrument 
is  dishonored  on  presentment  either  for  acceptance  or 
for  payment,  while  inland  bills  need  not  be  so  protested. 
Bills  drawn  in  one  country  and  payable  in  another  are 
distinguished  in  name  from  those  defined  in  the  text 
above  as  foreign  bills. 

$500.  N.  Y.,  Sept.  1,  1910. 

Three  months  after  date  pay  to  the  order  of  The  Empire 
Brass  Co.,  five  hundred  dollars.  Value  received  and  charge 
the  same  to  account  of 

John  Wanamakeb  ft  Co. 

To  WiUiam  Duval,  807  Dutch  St.,  N.  Y. 

No.  7. 
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In  the  above  bill  John  Wanamaker  &  Company  are 
the  drawers,  The  Empire  Brass  Company  is  the  payee, 
and  William  Duval  is  the  drawee.  When  the  bill  is 
presented  to  William  Duval  and  he  signifies  his  inten- 
tion to  accept  by  writing  across  the  face  of  the  bill 
"accepted  Oct.  8,  1910,  Wm.  Duval,"  the  bill  becomes 
an  accepted  bill  and  William  Duval  becomes  the  ac- 
ceptor. 

8.  In  the  days  of  sailing  vessels  much  time  was  lost 
in  sending  bills  of  exchange  from  country  to  country 
and  if  anything  happened  to  the  vessel  carrying  a  bill 
months  might  be  consumed  in  verifying  the  loss  of  the 
instrument  and  in  forwarding  and  receiving  a  substi- 
tute. To  avoid  this  difiiqulty  bills  of  exchange  in  sets 
of  three  or  four  were  devised.  Each  bill  of  the  set  con- 
tains a  condition  that  that  particular  bill  shall  be  pay- 
able if  all  the  others  remain  unpaid,  but  not  other- 
wise. 

4.  Checks  are  bills  of  exchange  drawn  on  banks  and 
are  payable  on  demand.  Below  is  a  check,  drawn  by 
the  drawer  Stewart  A.  Norell  on  the  United  States 
Mortgage  i&  Trust  Company,  to  the  payee.  The 
Accountancy  Publishing  Company: 

United  States  Mortgage  &  Trust  Company, 

55  Cedar  Street 
New  York,  February  1,  1911. 
No.  780 

Pay  to  the  order  of  The  Accountancy  Publishing  Co.  ten 
dollars. 

$10.  Stewaet  a.  Nokell. 

5.  A  certificate  of  deposit  is  a  written  acknowledg- 
ment by  a  bank  or  banker  of  the  receipt  of  a  sum  of 
money  of  deposit,  which  the  bank  or  banker  promises  to 
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pay  to  the  depositor  or  his  order,  or  to  some  person  or 
to  his  order. 

6.  A  cashier's  check  or  draft  is  a  bill  of  exchange 
payable  on  demand  and  drawn  on  one  bank  by  another 
bank.  The  importance  of  these  instruments,  whereby 
a  country  bank  is  able  to  furnish  city  exchange  will  be 
evident  to  those  readers  who  are  familiar  with  Volume 
IX  of  MoDEKN  Business.  Some  New  York  banks 
that  are  not  members  of  the  New  York  Clearing 
House  furnish  cashier's  checks  upon  clearing  house 
banks. 

7.  When  the  word  "bond"  is  mentioned  people  im- 
mediately think  of  the  bond  given  to  accompany  an 
ordinary  real  estate  mortgage  or  they  think  of  the  bonds 
given  by  large  corporations,  whether  they  be  railroads, 
industrial  companies  or  municipalities  or  other  public 
corporations.^ 

A  bond  is  a  written  instrument  under  seal  whereby 
the  person  or  corporation  executing  and  issuing  it  is 
obligated  to  pay  a  certain  smn  of  money  or  do  a  certain 
act  at  a  certain  time,  or  on  the  happening  of  a  certain 
contingency.  Most  bonds  of  corporations  and  munici- 
palities are  partially  negotiable,  but  the  negotiable  in- 
struments law  provides  that  the  holder  may  make  them 
non-negotiable  by  indorsing  on  the  instrument  a  sub- 
scribed statement  that  the  bond  is  his  property.^ 

270.  Checks  as  negotiable  instruments. — Checks,  as 
has  been  said,  are  bills  of  exchange  drawn  on  banks  and 
payable  on  demand.  They  are,  in  the  main,  governed 
by  the  same  rules  that  apply  to  demand  bills  of  ex- 
change.    A  check  must  be  presented  for  payment  within 

^We  do  not  consider  here  the  subject  of  indemnity  bonds,  such  as 
administration  bonds  and  bonds  given  on  appeal  or  in  attachment  suits. 

>  For  a  discussion  of  the  various  Icinds  of  corporate  bonds  see  CoapoaAnoii 
FuTAKCE  in  the  Modebk  Business  Series,  sec.  77. 
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a  reasonable  time  after  its  issue,  or  the  drawer  will  be 
discharged  from  liability  thereon  to  the  extent  of  the 
loss  caused  by  the  delay.  What  is  meant  by  a  reason- 
able time  in  this  connection  is  not  to  be  gathered  from 
rules  applicable  to  the  presentment  of  a  bill.  The  time 
for  presentment  of  a  check  is  much  shorter  and  is  not 
prolonged  by  negotiation.  If  the  holder  and  the  bank 
are  in  the  same  place,  the  check  should  be  presented 
before  the  close  of  banking  hours  on  the  next  business 
day  following  the  day  of  issue.  If  the  holder  resides  in 
a  different  place,  the  check  should  be  forwarded  not 
later  than  the  day  following  its  receipt  to  the  drawee 
bank. 

EXAMPLE 

288.  A  draws  a  check  payable  to  C  who  endorses  to  D  600 
miles  away.  D  endorses  to  X  in  the  same  place.  All  the 
parties  act  promptly  except  X  who  deposits  the  check  three  days 
after  its  receipt  in  a  local  bank,  which  forwards  it  to  the  drawee 
bank.  The  latter  in  the  meantime  has  failed  and  afterwards  de- 
clares dividends  amounting  to  50  per  cent  only.  X  will  lose 
50  per  cent.  He  cannot  collect  the  remainder  from  the  en- 
dorsers because  of  the  rule  that  a  person  secondarily  liable  will 
be  discharged  by  the  discharge  of  a  prior  party. 

271.  Certification  of  checks. — ^A  check  certified  by 
the  drawer  before  delivery  to  the  payee  is  in  all  respects 
similar  to  an  accepted  bill  of  exchange.  If  the  certifi- 
cation is  procured  by  the  holder,  the  drawer  and  in- 
dorsees are  discharged  from  further  liability.  The 
bank  for  its  own  protection  usually  charges  up  the  check 
to  the  depositor  when  certified.  The  drawer  cannot 
subsequently  draw  against  this  fund  and  it  would  be 
unjust,  therefore,  that  this  fund  should  be  left  in  the 
bank  at  the  drawer's  risk  and  the  latter  remain  liable 
for  the  bank's  promise  to  pay. 
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272.  Banks'  liability  on  checks. — Sanks  promise  to 
honor  the  drafts  of  their  depositors  if  the  latter  have 
sufficient  funds  on  deposit.  There  is  no  privity  be- 
tween the  bank  and  its  depositors*  creditors,  and  the 
latter,  therefore,  have  no  right  of  action  against  the 
bank  unless  the  check  has  been  certified.  In  Illinois 
and  Nebraska,  however,  a  check  operates  as  an  assign- 
ment of  the  amount  expressed  in  it,  and  the  bank,  there- 
fore, is  directly  liable  to  the  holder  if  it  fails  to  honor 
the  check  of  a  depositor  who  has  sufficient  funds  in  the 
bank.  In  any  case,  the  dishonor  of  a  check  damages 
the  credit  of  the  drawer,  and  if  the  dishonor  be  wrong- 
ful, that  is,  if  sufficient  funds  are  on  deposit  to  meet  it, 
the  depositor  has  a  right  of  action  against  the  bank  for 
the  impairment  of  his  business  reputation. 


CHAPTER   XVII 

EEQUIREMENTS  AS  TO  FORM 

278.  Writing  ngned  by  drawer  or  maker. — ^A  nego- 
tiable instrument  must  be  in  writing,  but  the  writing 
may  be  printed  or  may  be  in  pencil.  When  there  is  a 
conflict  between  the  written  and  the  printed  provisions, 
the  former  prevail.  Only  the  person  who  signs  is 
liable.  For  that  reason  a  forged  instrument  does  not 
bind  the  person  whose  name  is  signed,  although  in  some 
jurisdictions  the  signature  may  be  ratified  even  orally. 
An  agent  may  bind  his  principal,  but  care  is  required 
in  the  form  of  the  signature  to  prevent  the  agent  from 
being  personally  bound. 

EXAMPLES 

284.  ^^I,  J.  S.,  promise  to  pay  A.  B.  $500  at  sight"  is  good. 
The  signature  need  not  be  subscribed. 

285.  A,  who  was  unable  to  sign  his  name,  signed  a  note  with 
the  figures,  ^^1,  2,  S."     This  was  held  a  sufBcient  signature. 

286.  At  the  left  side  of  a  note  was  printed  the  words  ^'Bidge- 
wood  Ice  Company."  The  note  was  signed  as  follows:  *'John 
Clark,  Prest."  "E.  H.  Close,  Treas."  It  was  held  that  Claric 
and  Close  were  liable  as  individuals.  The  correct  form  of  cor- 
porate signature  is  as  follows  - 

Ridgewood  Ice  Company, 
by  John  Claek,  Prest. 
Countersigned  by 
£•  H.  Close, 
as  Treas. 

226 
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274.  Unconditional  promise  or  order. — The  instru- 
ment, if  a  note,  must  contain  a  promise,  and  if  a  bill 
of  exchange  or  a  check,  must  contain  an  order,  but  in 
either  case,  the  promise  or  the  order  must  not  be  condi- 
tioned on  any  event. 

EXAMPLES 

287,  "Due  A.  B.  or  order  fifty  dollars'*  is  non-negotiable. 
"I.  O.  U.  fifty  dollars"  is  non-negotiable.  These  forms  con- 
tain neither  a  promise  nor  an  order. 

288.  'Please  pay  bearer  fifty  dollars"  is  not  an  imusual  form 
of  "order,"  but  "Be  so  good  as  to  let  bearer  have  fifty  dollars" 
is  perhaps  too  humble  to  constitute  an  order. 

While  an  instrument  payable  out  of  any  particular 
fund  is  non-negotiable,  an  indication  that  the  drawer 
may  seek  reimbursement  out  of  a  certain  fund  does  not 
destroy  the  negotiability  of  an  instrument.  Thus: 
"Mr.  A:  You  will  please  pay  to  W.  &  H.  the  amount 
of  $2,000,  and  deduct  the  same  from  my  share  of  profits 
of  our  partnership,"  is  a  mere  assignment  of  so  much 
of  the  partnership  profits.  "Pay  to  the  order  of  W.  &  H. 
$2,000  and  charge  to  my  account  in  the  partnership,'* 
however,  is  negotiable.  An  order  which  must  be  accom- 
pamed  by  a  bank-book  is  non-negotiable. 

275.  Sn/m  certain  in  money. — ^The  order  or  promise 
must  be  to  pay  money  only  and  the  amount  must  not 
be  indefinite. 

EXAMPLES 

289.  '^Give  bearer  ten  shares  of  common  stock"  is  non- 
negotiable. 

By  money,  in  respect  to  the  above  rule,  is  meant  whatever 
may  be  used  as  legal  tender  for  payment  of  debts  at  the  place 
where  the  bill  or  note  is  payable.  But  the  courts  in  some  states 
have  decided  that  notes  or  bills  payable  in  "current  funds"  or 
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currency"  are  negotiable  notwithstanding  the  fact  that  those 
terms  include  more  than  legal  tender. 

890.  "Pay  to  the  order  of  A.  B.  $5,000  in  silver  dollars  of 
the  United  States"  is  negotiable.  The  negotiable  instruments 
law  provides  that  the  validity  and  negotiable  character  of  an 
instrument  are  not  affected  by  the  fact  that  it  designates  a  par- 
ticular kind  of  current  money  in  which  payment  is  to  be  made. 

S91.  "Pay  to  the  order  of  A.  B.  $350  and  such  dividends  as 
may  become  due  on  my  stock  before  I  return"  is  not  an  order 
for  a  sum  certain. 

898.  "Pay  to  X.  Y.  at  Union  Bank  of  London,  $600,  with 
exchange"  sets  forth  a  sum  certain. 

293.  "Pay  to  the  order  of  C.  D.  $76,  but  $60  if  paid  by 
January  1st"  is  non-negotiable  for  uncertainty. 

894.  "I  promise  to  pay  to  the  order  of  X.  Y.  $60,  or  give 
him  at  his  option  16  barrels  of  potatoes"  is  negotiable,  for  it 
is  held  that  the  maker  is  bound  at  all  events  to  pay  $50,  but 
the  holder  may  elect  to  accept  potatoes  instead. 

896.  "Pay  to  the  order  of  A.  B.  and  deliver  my  bay  horse" 
is  non-negotiable. 

276.  Time  of  payment. — ^A  negotiable  instrument 
must  be  payable  on  demand  or  at  a  fixed  or  determi- 
nable future  time. 


EXAMPLES 

896.  "Ten  days  after  sight,  pay  to  etc.,"  "On  demand 
pay  to  etc.,"  are  payable  at  a  determinable  future  time. 

897.  "Pay  to  order  of  bearer  four  years  after  date,  if  I  am 
then  living"  is  imcertain. 

Where  the  instrument  is  payable  at  or  after  an  event  which 
is  sure  to  happen,  but  is  uncertain  as  to  time,  the  time  is  de- 
terminable and  the  instrument  is  negotiable.  Distinguish  there- 
fore between  the  following  instruments : 

898.  **Pay  to  the  order  of  X.  Y.  three  months  after  my 
father's  death  $60."     "Pay  to  X.  Y.  $6,000  when  he  marries 
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my  daughter.''  The  former  is  good,  the  latter  is  not;  the 
father  must  die  but  X.  Y.  may  never  marry. 

899.  "Ninety  days  after  the  dissolution  of  our  partnership." 
This  event  must  happen  at  the  death  of  one  of  the  partners,  if 
not  sooner. 

800.  But  where  the  instrument  recites  **Ninety  days  after 
the  dissolution  of  our  partnership  and  the  settling  of  our 
books,"  the  books  may  never  be  settled  and  the  instrument  is 
to  be  treated,  therefore,  as  non-negotiable. 

277.  To  whom  payable. — ^A  negotiable  instrument 
must  be  made  payable  to  order  or  to  bearer.  The  payee 
may  be  a  fictitious  person,  in  which  case  the  instrument 
is  a  bearer  instrument.  Fictitious  names  often  used  are 
"cash,"  "labor,"  "expense  account,"  etc.  The  payee 
may  be  the  same  person  as  the  maker  or  drawer,  but 
in  such  cases  the  instrument  is  not  issued  till  after  its 
indorsement  and  delivery.  There  may  be  more  than 
one  payee,  but  an  instrument  payable  to  A  or  B  is  non- 
negotiable  unless  on  its  face  it  shows  that  one  is  the 
agent  of  the  other  for  collection.  A  payee  indorsing  in 
blank  renders  the  instrument  payable  to  bearer.  Should 
the  payee's  name  be  omitted  any  holder  in  due  course 
may  fill  the  blank  with  any  name  he  chooses. 

278.  Certainty  of  drawee. — The  drawee  of  a  bill  of 
exchange  must  be  mentioned  or  clearly  indicated.     "To 

,  London,  England,"  is  insufficient.    "To  our  agent 

in  San  Francisco"  indicates  the  drawee  with  sufficient 
clearness. 

279.  Other  provisions  sometimes  included  without 
affecting  negotiability. — ^Negotiable  instruments  usu- 
ally bear  a  date,  and  name  the  place  where  payment  is 
to  be  made.  They  may  contain  also  a  statement  of  the 
consideration  without  affecting  their  negotiability.  The 
true  date  of  an  undated  instrument  is  that  of  issue  and 
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it  may  be  supplied  by  any  holder.  A  person  who  be- 
comes a  holder  in  due  course  may  hold  prior  parties 
according  to  the  terms  of  the  instrument  as  it  is  when 
it  comes  into  his  hands  notwithstanding  the  fact  that 
a  wrong  date  has  been  filled  in.  "The  negotiable  char- 
acter of  an  instrument  otherwise  negotiable  is  not 
affected,"  says  the  negotiable  instruments  law,  "by  a 
provision  which: 

"1.  Authorizes  the  sale  of  collateral  securities  in  case 
the  instrument  be  not  paid  at  maturity ;  or 

"2.  Authorizes  a  confession  of  judgment  if  the  in- 
strument be  not  paid  at  maturity;  or 

"3.  Waives  the  benefit  of  any  law  intended  for  the 
advantage  or  protection  of  the  obligor." 

A  note  is  not  rendered  non-negotiable  by  the  pro- 
vision that  if  it  is  not  paid  at  maturity  the  maker  agrees 
to  pay  costs  of  collection  or  the  attorney's  fee.^ 

280.  Seed. — Besides  such  other  matters  the  inclusion 
of  which  in  an  instrument  destroys  its  negotiable  char- 
acter the  addition  of  a  seal,  at  common  law,  had  the 
effect  of  making  an  otherwise  negotiable  contract  non- 
negotiable.  The  negotiable  instruments  law,  however, 
has  changed  the  rule  so  that  at  the  present  time  in  most 
jurisdictions  the  addition  of  a  seal  does  not  destroy  the 
negotiability  of  an  instrument  to  which  it  is  attached.* 

281.  Blanks. — The  person  in  possession  of  an  instru- 
ment lacking  in  any  material  particular  has  prima  fade 
authority  to  complete  it  by  filling  up  the  blanks.  If 
such  person  exceeds  his  authority,  or  waits  an  unreason- 
able time,  prior  holders  are  not  bound  unless  the  instru- 
ment has  come  to  a  holder  in  due  course. 


1  Mechanics  American  Nat  Bank   ▼.  Colemans,  S04  Fed.  Rep.  S4;  R.  S. 
Oglesby  Co.  ▼.  Bank  of  New  York,  T7  S.  E.  468  (Va.). 

2  143  N.  Y.  374. 
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SOI.  A  draws  a  note  to  C  to  enable  C  to  pay  his  debt  of 
$500  to  X.  The  amount  is  left  blank  and  C  fills  it  in  for 
$750  and  gets  X  to  cash  it  and  subtract  the  amount  of  the 
indebtedness.  If  X  was  told  that  C  was  exceeding  his  au- 
thority, C  would  have  the  burden,  in  an  action  by  X  on  the 
note  against  A,  of  proving  C's  authority.  But  if  X  had  not 
notice  A  would  be  estopped  from  showing  that  C  had  ex- 
ceeded his  authority. 

802.  Suppose  in  the  above  case  A  had  filled  out  $500 
in  figures  but  had  left  the  space  for  the  written  amount  blank 
and  that  C  had  written  in  this  blank  ^'seven  hundred  and 
fifty  dollars.."  The  written  figures  would  govern  and  the 
right  of  the  parties  would  be  the  same  except  that  perhaps  the 
discrepancy  ought  to  lead  X  to  inquire  for  an  explanation 
before  receiving  the  note. 

If  a  person  has  been  negligent  in  the  drawing  of 
an  instrument,  only  partly  filling  the  blanks,  and  the 
amount  is  raised,  a  holder  in  due  course  can  recover  up 
to  the  original  amount  only.  This  is  not  filling  up 
blanks  but  amounts  to  alteration. 


CHAPTER    XVIII 

TRANSFER  AND  NEGOTIATION 

282.  Methods  of  transfer. — We  have  thus  far  con- 
sidered the  principles  governing  the  inception  of  nego- 
tiable contracts.  We  must  now  take  up  the  rules  con- 
cerning the  circulation  of  these  contracts.  They  may 
pass  from  hand  to  hand  either  by  assignment^  by  opera- 
tion of  law  or  by  negotiation. 

EXAMPLE 

303.  "On  Jan.  3,  1910,  I  promise  to  pay  to  C  or  order 
$500.  A."  C  entrusts  this  note  to  X  and  then  writes  to  X.| 
"I  hereby  give  you  my  note  made  by  A  in  satisfaction  of  my 
account.''     This  is  an  assignment  to  X. 

The  effect  of  an  assignment  is  to  place  the  assignee 
in  exactly  the  same  position  as  that  held  by  his  assignor. 

Title  to  a  bill  or  note  will  vest  in  the  holder*s  personal 
representatives  upon  his  death  or  in  case  of  his  bank- 
ruptcy in  his  assignee.  On  the  death  of  a  joint  payee 
or  indorsee,  title  at  once  vests  in  the  survivor  or  sur- 
vivors. Transfer  by  operation  of  law  has  the  same 
effect  as  transfer  by  assignment,  the  transferee  taking 
the  place  of  his  transferor. 

288.  Negotiation. — ^A  bill  or  note  transferred  in  the 
form  and  manner  prescribed  by  the  law  applicable  to 
these  particular  forms  of  contracts  is  said  to  be  nego- 
tiated. When  an  instrument  is  properly  negotiated  the 
transferee  can  sue  all  parties  in  his  own  name  or  can 
further  negotiate  the  bill  or  note  and  under  certain  con- 

9A9, 
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ditions  may  give  a  title  better  than  his  own.  If  he  sues, 
consideration  will  be  presumed.  Where  the  instrument 
is  made  payable  to  bearer  or  where  the  last  indorsement 
is  in  blank,  negotiation  may  take  place  by  simple  deliv- 
ery. Where  it  is  payable  to  order  it  is  negotiated  by 
indorsement  and  delivery. 

284.  Indorsement. — ^The  act  of  indorsement  must  be 
distinguished  from  the  act  of  negotiation.  The  latter 
transfers  the  instrument  with  the  effect  stated  in  the 
previous  section.  Indorsement  may  be  defined  as  the 
act  of  writing  one's  name  on  a  negotiable  instrument 
with  the  intent  either  of  transferring  the  title  or  of  giv- 
ing extra  security  to  the  holder  or  both.  Where  the 
indorsement  is  for  the  sole  purpose  of  adding  security 
the  indorsement  is  said  to  be  by  accommodation.  The 
indorsement  is  usually  on  the  back  of  the  instrument 
but  is  valid  if  placed  on  the  face.  When  the  back  is 
filled  a  piece  of  paper  called  "an  allonge"  is  usually 
attached  to  acconmiodate  successive  indorsements. 

285.  Requisites  of  indorsement. — The  indorsement  as 
a  step  in  the  transfer  of  the  instrument,  must  be  by  the 
payee  or  a  subsequent  holder  and  must  follow  the  tenor 
of  the  instrument. 

EXAMPLES 

804.  *Tay  to  the  order  of  C,  etc."  cannot  be  negotiated 
till  C's  name  is  indorsed  thereon.  If  C  delivered  the  note  to 
J  and  by  mistake  failed  to  indorse  it,  and  J  accepted  it  for 
value,  he  could  demand  C's  indorsement  and  if  it  was  refused, 
could  procure  C's  indorsement  in  a  court  of  equity.  Till  that 
was  done  J  would  be  in  the  position  of  an  assignee  of  paper 
not  negotiated,  i.  e.,  J  would  hold  the  note  subject  to  any  de- 
fense that  might  be  set  up  against  C. 

805.  "Pay  to  the  order  of  C  $600.  A."  This  is  indorsed 
by  C  as  follows:     "Pay  to  X  $260,  pay  to  the  order  of  M 
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$250,  C'  An  instrument  cannot  thus  be  indorsed  for  othe^ 
wise  a  maker  or  drawer  could  be  subjected  to  two  or  more  ac* 
tions. 

An  indorsement  may  be  to  two  or  more  persons 
jointly,  or  to  a  third  person  who  is  to  hold  it  merely  as 
collateral  security  for  a  smaller  debt  due  him  from  the 
indorser.  So  the  maker  or  drawer  may  pay  part  of  the 
instrument.  It  is  usual  and  perfectly  proper  for  the 
receiver  to  write  a  receipt  on  the  back  of  the  instrument 
in  which  case  subsequent  holders  may  sue  the  prior  par- 
ties for  the  balance  only. 

286.  Kinds  of  indorsement. — ^Various  kinds  of  in- 
dorsements have  been  long  known  to  the  law  merchant, 
each  having  its  own  peculiar  effect  upon  the  rights  and 
liabilities  of  the  parties  to  the  instrument. 

The  instrument  given  here  may  be  indorsed  in  any 
one  of  the  following  ways: 

$2000.00.  New  York,  Sept  1,  1910. 

Two  months  after  date  L  promise  to  pay  to  the  order  of 
William  B.  Nelson,  two  thousand  dollars  at  160  Broadway, 
New  York  City.     Value  received. 

No. Due  Nov.  1,  1910. 

James  J.  Riddbl. 

1.  William  B.  Nelson.  This  is  an  indorsement  ir 
blank  and  changes  the  note  to  a  bearer  instrument.  If 
the  note  were  then  delivered  to  say  Frank  M.  CoUinSy 
he  could  deliver  the  note  to  any  one  he  saw  fit  who  would 
get  good  title  without  further  indorsement,  or  if  it  was 
desired  to  hold  the  note  but  to  protect  it  against  loss  or 
theft  Frank  M.  Collins  could  write  the  words  "pay  to 
the  order  of  Frank  M.  Collins"  above  the  blank  indorse- 
ment, in  which  case  the  note  could  be  transferred  on 
indorsement  only.     In  other  words,  a  holder  id  due 
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course  may  change  a  blank  indorsement  to  a  special 
indorsement. 

2.  Pay  to  the  order  of  Charles  A.  Whittier,  William 
B.  Nelson.  Hete  the  indorsee  is  specified  and  the  in- 
strument cannot  be  negotiated  without  his  indorsement. 

8.  Pay  to  James  McKeon,  without  recourse,  William 
B.  Nelson,  or  Without  recourse,  William  B.  Nelson. 
These  are  called  qualified  indorsements,  or  indorsements 
without  recourse.  Sometimes  other  words  are  used, 
such  as  "Sans  recourse"  or  "at  the  indorsee's  own  risk." 
Some  words  showing  clear  intention  are  necessary.  The 
legal  effect  of  an  indorsement  without  recoiu-se  is  to 
relieve  the  indorser  from  liability  on  the  instrument. 
He  transfers  it  but  on  condition  that  he  will  not  be  liable 
to  the  indorsee  or  any  subsequent  holder  for  acceptance 
or  payment.     The  note  or  bill  remains  negotiable. 

4.  Pay  to  Clinton  S.  Scholes,  unless  before  payment 
I  give  you  notice  to  the  contrary.  William  B.  Nelson. 
Sometimes  conditions  like  the  above  are  attached  to  the 
indorsement.  The  negotiable  instruments  law  provides 
that  a  party  required  to  pay  the  instrument  may  disre- 
gard the  condition  and  make  payment  to  the  indorsee 
or  his  transferee,  whether  the  condition  has  been  fulfilled 
or  not.  But  any  person  to  whom  an  instrument  so  in- 
dorsed is  negotiated  will  hold  the  same,  or  the  proceeds 
thereof,  subject  to  the  rights  of  the  person  indorsing 
conditionally. 

6.  Pay  to  Swartwout  and  Appenzellar  for  collection, 
William  B.  Nelson.  Pay  to  John  Coleman  only.  Wil- 
liam B.  Nelson.  Pay  to  James  McKinley  for  my  use. 
WUUam  B.  Nelson.  These  are  restrictive  indorsements 
and  stop  further  negotiation.  The  conunonest  form  is 
that  for  collection.  The  indorser  gives  notice  that  he 
does  not  part  with  title  and  while  the  instrument  may  be 
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passed  to  other  hands,  whoever  receives  payment  is  not  a 
holder  in  due  course.  He  takes  subject  to  the  claims  of 
William  B.  Nelson.  An  instrument  drawn  to  X  or 
order  is  not  made  non-negotiable  by  X's  indorsement 
"Pay  to  A.  B.,"  leaving  out  the  words  "or  order."  In 
fact,  those  words  are  superfluous  and  X's  indorsement  is 
to  be  looked  upon  as  a  special  indorsement. 

6.  Pay  to  Otto  C.  Meyer,  waiving  protest.  WUUam 
B.  Nelson.  This  is  an  indorsement  waiving  conditions 
and  may  embody  the  waiver  of  any  requirements  such 
as  notice  of  dishonor,  presentation,  etc.  When  "pro- 
test" is  waived  all  the  formal  acts  which  constitute  dis- 
honor are  deemed  dispensed  with. 

7.  Irregular  and  other  indorsements.  When  a  sig- 
nature is  so  placed  upon  the  instrument  that  it  is  not 
clear  in  what  capacity  the  person  making  the  same  in- 
tended to  sign,  he  is  to  be  deemed  an  indorser.  Where 
the  name  of  a  payee  or  indorsee  is  misspelled  it  is  cus- 
tomary for  him  first  to  indorse  the  instrument  as  it  is 
misspelled  and  then  to  add  the  correct  name.  Where 
an  instrument  is  drawn  or  indorsed  to  a  person  as 
"cashier"  or  other  fiscal  oflBcer  of  a  bank  or  corporation, 
it  is  deemed  prima  fojde  to  be  payable  to  the  bank  or 
corporation  of  which  he  is  such  oflScer.  The  bank  or 
corporation  may  negotiate  the  instrument  with  its  own 
indorsement  or  with  the  indorsement  of  the  indorsee 
ofiicer.  If  two  or  more  payees  or  indorsees  are  not  part- 
ners all  must  indorse  unless  the  one  indorsing  has  author- 
ity from  the  others. 

287.  Transfer  without  indorsement. — Title  to  an  in- 
strument drawn  to  order  can  be  transferred  by  delivery 
and  by  parol,  lack  of  indorsement  operating  to  make 
the  paper  non-negotiable.  Under  the  statute,  the  per- 
son receiving  the  paper  acquires  the  right  to  have  the 


TRANSFER  AND  NEGOTIATION  887 

indorsement  of  the  transferrer.  When  the  indorsement 
is  procured,  it  does  not  date  back  to  the  time  when  the 
instrument  was  delivered, 

288.  Delivery. — One  important  element  of  negotia- 
tion is  delivery.  As  between  immediate  parties,  that  is, 
as  between  maker  and  payee,  indorser  and  indorsee, 
and  as  regards  a  holder  not  in  due  course,  delivery  must 
actually  be  made,  and  as  to  these  parties  it  may  be  shown 
on  what  condition,  if  any,  it  was  made.  But  as  between 
the  payee  or  an  indorsee  and  a  remote  holder  in  due 
course,  that  is,  a  purchaser  of  the  instrument  for  value 
and  without  notice  of  any  infirmity,  delivery  is  con- 
clusively presiuned. 

£XAMPI«E8 

806.  A  draws  a  note  to  bearer  and  C  steals  it  and  gives  it 
to  X,  who  pays  C  the  face  value  of  the  note  without  knowing 
that  C  is  a  thief.     X  may  reqover  from  A. 

807.  If  C  had  tried  to  recover  from  A,  he  would  have  lost 
his  action  because  he  stands  in  the  position  of  an  immediate 
party. 

In  this  case,  under  the  statute,  the  burden  would  be  on  A  to 
show  that  the  note  had  been  stolen. 

The  above  examples  illustrate  the  rule  often  briefly 
stated :  a  thief  of  a  negotiable  instrument  can  give  good 
title,  but  not  if  the  instrument  requires  filling  up  in  any 
material  respect,  to  make  it  complete. 

289.  Holder  in  due  course. — The  holder  of  a  nego- 
tiable instrument  is  any  person  who  has  legal  possession 
of  it  and  is  entitled  to  recover.  The  term  is  general  and 
includes  payee,  indorsee  or  bearer.  It  is  necessary  now 
to  inquire  what  is  meant  by  holder  in  due  course.  In- 
volved in  these  words  is  the  whole  essence  of  negotiable 
contracts, — ^those  principles  which   differentiate   these 
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contracts  from  the  ordinary  form  of  contracts.  A 
holder  in  due  course  is  a  person  who  purchases  the  in- 
strument for  a  valuable  consideration  and  takes  it  m^- 
out  notice  of  any  defect  or  defense  that  prior  parties 
may  set  up.  Certain  attributes  must  be  present  to  con- 
stitute a  holder  in  due  course. 

290.  Regularity  of  face  of  instrument. — ^The  instru- 
ment must  be  complete  and  regular  upon  its  face.  If 
there  is  any  irregularity  such  as  an  erasure,  ambiguous 
or  uncertain  clause,  the  transferee  before  taking  the 
paper  must  ascertain  the  causes,  for  the  irregularities 
are  notice  that  the  paper  was  not  issued  in  the  regular 
course  of  business.  The  fact  that  the  instrument  is 
post-dated  is  not  such  defect  as  will  put  the  transferee 
on  inquiry.  The  rights  of  the  holder  are  to  be  deter- 
mined by  the  test  of  honesty  and  good  faith,  and  not 
by  a  speculative  issue  as  to  his  diligence  or  negligence. 

291.  Maturity. — If  an  instrument  is  overdue  when 
transferred  the  transferee  is  not  a  holder  in  due  course. 
A  promissory  note  is  due  when  the  principal  is  to  be 
paid.  Interest  may  be  overdue,  but  this  fact  alone  will 
not  constitute  the  transferee  a  holder  not  in  due  course. 
Where  the  date  of  payment  is  specified  the  paper  be- 
comes overdue  on  the  date  succeeding.  Demand  paper 
matures  a  reasonable  time  after  demand.  What  is  a 
reasonable  time  depends  on  the  circumstances  of  each 
case.  Anything  above  three  months  is  an  unreasonable 
time.  A  month,  under  certain  circumstances,  has  been 
held  not  such  an  unreasonable  time  as  would  discredit  a 
note. 

292.  6rOo^  faith  of  the  transferee. — ^A  holder  in  due 
course  must  have  taken  the  instrument  in  good  faith. 
Any  facts  that  would  cause  an  ordinary  man  to  be  sus- 
picious ought  to  be  investigated. 
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EXAMPLE 

808.  C  approaches  X  and  offers  a  note  of  $500  for  $800. 
The  note  was  in  fact  stolen  by  C  from  the  maker,  A.  If  X 
takes  the  note  the  difference  between  the  amoimt  paid  and  the 
face  of  the  note  will  constitute  X  a  transferee  in  bad  faith, 
and  hence  not  a  holder  in  due  course. 

The  question  is  not  one  of  diligence  or  negligence  in 
making  inquiry  in  every  suspicious  case.  The  circum- 
stances must  so  obviously  arouse  suspicion  that  to  accept 
the  paper  passively  with  the  expectation  of  recovering 
on  it  would  amount  to  bad  faith.  The  court  seeks  to 
discover  whether  the  particular  transferee  acted  fairly 
and  honestly,  not  whether  he  acted  as  a  prudent  man 
should  act. 

298.  Notice  of  defect. — Closely  related  with  the  sub- 
ject of  good  faith  spoken  of  in  the  preceding  section 
is  that  of  notice.  Any  notice  of  a  defect  in  title  or  of 
previous  dishonor  will  prevent  a  transferee  from  being 
a  holder  in  due  coiu*se.  He  is  not  bound,  however,  to 
go  even  to  a  neighbor,  whose  note  is  offered  him  in  pay- 
ment of  a  debt,  to  inquire  if  there  are  any  defects  in 
the  instrument  unless  not  to  do  so  would  constitute 
downright  bad  faith.  The  mere  fact  that  the  payee  of 
a  check  informs  an  indorsee  that  the  drawer  desired  him 
to  hold  it  a  few  days  before  presentment  is  not  sufficient 
to  charge  the  indorsee  with  notice.  It  must  be  remem- 
bered that  were  banks  and  persons  engaged  in  making 
many  commercial  exchanges  compelled  to  inquire  into 
the  history  of  every  instrument  presented  to  them  the 
consequent  hampering  of  business  intercourse  would  be 
of  vastly  more  detriment  than  is  the  occasional  instance 
of  hardship. 

294.  Consideration. — One  who  does  not  pay  value 
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for  a  note  or  bill  is  not  a  holder  in  due  course.  The 
negotiable  instruments  law  has  attempted  to  give  a 
simple  and  conclusive  definition  of  value,  but  the  sub- 
ject still  is  unsettled.  "Value  is  any  consideration  suffi- 
cient to  support  a  simple  contract.  An  antecedent  or 
pre-existing  debt  constitutes  value."  But  suppose  a 
note  is  received  merely  as  collateral  security  for  a  debt 
Most  courts  would  hold  that  if  the  debt  were  incurred 
at  the  same  time  the  instrument  was  delivered,  the 
receiver  would  be  in  the  position  of  a  bona  fide  holder 
in  due  course.  If  the  debt,  however,  was  already  in 
existence  the  question  presented  would  be  variously  de- 
cided, most  jurisdictions  holding  that  the  receiver  of  a 
negotiable  instrument  as  collateral  security  for  a  pre- 
existing debt  is  a  holder  in  due  course;  other  courts  do 
not  regard  him  as  such.^ 

295.  Title  derived  from  holder  in  due  course. — ^A 
holder  who  derives  his  title  through  a  holder  in  due 
course,  and  who  is  not  himself  a  party  to  any  fraud 
or  illegality  affecting  the  instrument,  has  all  the  rights 
of  such  former  holder  in  respect  to  all  prior  parties.  If 
knowledge  that  a  prior  party  procured  the  instrument 
by  fraud  became  general  a  holder  in  due  course  would 
find  himself  unable  to  dispose  of  the  paper  unless  the 
above  rule  were  enforced. 


S09.  A  makes  a  note  to  C.  It  is  stolen  by  X  who  forges 
C's  name  and  thereby  transfers  it  to  E.  Thereafter  6  hears 
of  the  circumstances  and  accepts  the  note  from  E,  paying 
value  for  it.     6  can  recover  from  A,  for  he  has  all  the  ri|^ts 

1  The  former  view  is  taken  in  California,  Colorado,  Connecticut,  District 
of  Columbia,  Georgia,  Illinois,  Indiana,  Kansas,  Louisiana,  MaiylaiMl, 
Massachusetts,  Minnesota,  Nevada,  New  Jersey,  North  Carolina,  Rhode 
Island,  South  Carolina,  Tennessee,  Texas,  Vermont,  Virginia,  Washington, 
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of  his  immediate  predecessor,  who  was  a  holder  in  due  course. 
If  6  transferred  it  to  X,  the  latter,  being  a  party  to  the  theft, 
could  not  recover. 

296.  Rights  of  holder  in  due  course. — Chapter  XXI 
treats  of  personal  and  real  defenses.  An  instru- 
ment in  the  hands  of  a  holder  in  due  course  is  not 
subject  to  personal  defenses.  Real  defenses  render  the 
instrument  void  and  are  good  as  against  even  a  holder 
in  due  course.  Every  holder  is  presumed  to  be  a  holder 
in  due  course,  but  the  presumption  is  overcome  by  proof 
of  a  personal  defense,  and  thereupon  the  holder  must 
proceed  to  prove  that  he  is  a  bona  fide  purchaser  for 
value  without  notice  of  defects. 

West  Virginia,  United  States,  England,  and  Canada.    Those  upholding  the 
latter   view  are   Alabama,   Arkansas,   Iowa,   Kentucky,   Maine^   Michigan, 
Mississippi,  Missouri,  New  Hampshire,  New  York,  North  Dakota,  Ohio, 
Pennsylvania,  Wisconsin. 
XII— 16 


CHAPTER   XIX 

CONTRACT  OF  PARTIES 

297.  Maker^s  contract. — ^The  maker  of  a  negotiable 
instrument  engages  that  he  will  pay  it  according  to  its 
tenor,  that  is,  according  to  the  terms  in  the  instrument 
when  it  is  delivered  by  him.  He  also  admits  the  exist- 
ence of  the  payee  and  his  then  capacity  to  indorse.  No 
presentment  is  necessary  to  fix  the  maker's  liability  even 
though  a  place  of  payment  is  designated  in  the  instru- 
ment. A  note  is  presented  merely  to  fix  the  liability 
of  the  indorsers. 

298.  Acceptor's  contract. — ^The  drawee  of  a  bill  be- 
fore acceptance  is  a  nominal  party  and  is  not  liable 
thereon.  When  he  accepts  the  bill  he  becomes  directly 
liable  to  the  holder  according  to  the  terms  of  his  accept- 
ance. An  acceptance  must  be  in  writing  and  must  be 
signed.  It  must  not  promise  performance  by  any  other 
means  than  the  payment  of  money.  If  the  acceptance 
is  not  written  on  the  face,  the  holder  may  treat  the 
instrument  as  dishonored.  If  written  on  a  separate 
sheet  of  paper,  it  binds  the  acceptor  only  to  a  person 
to  whom  it  is  shown  and  who,  on  the  faith  thereof,  re- 
ceives the  bill.  If  the  acceptor  writes  a  promise  to 
accept  a  bill  and  the  bill  is  taken  on  such  promise,  no 
further  acceptance  as  to  the  person  so  taking  it  is  nec- 
essary. Travelers'  letters  of  credit  are  issued  and 
accepted  in  this  way.  A  drawee  has  twenty-four  hours 
in  which  to  accept.  If  he  destroys  the  instrument  or 
refuses  to  return  it  he  is  deemed  to  have  accepted.    A 

S4S 
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bill  may  be  accepted  before  it  is  complete,  or  when  it  is 
over-due  or  after  it  has  been  dishonored  by  a  previous 
refusal  to  accept  or  by  non-payment. 

299.  Facta  which  acceptor  does,  and  facts  which  he 
does  not  admit. — The  acceptor,  by  the  acceptance,  ad- 
mits the  genuineness  of  the  drawer's  signature,  the 
existence  of  the  drawer,  and  his  capacity  to  make  the 
draft,  his  authority  to  draw  for  the  sum  named,  and, 
where  the  bill  is  to  the  payee's  order,  that  the  payee  was 
competent  to  make  the  indorsement.  He  does  not 
admit  that  the  payee's  signature  nor  that  subsequent 
indorsements  are  genuine  nor  that  the  terms  contained 
in  the  bill  at  the  time  of  acceptance  are  genuine. 

800.  Kinds  of  acceptance. — ^An  acceptance  may  be 
either  general  or  qualified.  Where  the  acceptance  is 
for  a  part  of  the  amount  only,  or  changes  the  time  of 
payment,  or  is  an  acceptance  of  one  or  more  drawers, 
but  not  of  all,  it  is  a  qualified  acceptance.  So  if  it 
changes  the  place  of  payment,  it  is  a  qualified  accept- 
ance, but  not  if  it  merely  adds  another  place.  Unless 
the  drawer  and  prior  endorsers  assent  or  fail  to  dissent 
after  notice  they  are  discharged  by  the  qualification, 
though  the  holder  may  refuse  the  qualified  acceptance, 
and  may  treat  the  bill  as  dishonored. 

801.  Who  may  accept. — Only  the  drawee  named  in 
the  bill  can  accept  it.  But  the  drawer  may  add  a 
"referee  in  case  of  need"  to  whom  the  holder  may  apply 
if  the  drawee  does  not  accept.  The  bill  may  be  dis- 
honored without  applying  to  the  referee.  After  a  bill 
has  been  dishonored  any  person  may  accept  it  for  the 
*Tionor"  of  the  drawer  or  any  indorser  and  such  acceptor 
becomes  liable  to  all  parties  subsequent  to  the  party  for 
whose  honor  he  has  accepted.  To  bind  a  person  on  this 
'^acceptance  swpra  protest ^  as  it  is  called,  the  bill  must 
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be  again  presented  to  the  drawee  for  payment  and  pro- 
tested for  non-payment  and  notice  must  be  given  to  the 
"acceptor  for  honor." 

802.  Effect  of  acceptance  and  refusal  to  accept. — ^An 
accepted  bill  is  either  held  or  negotiated  until  maturity, 
when  it  is  presented  to  the  acceptor  for  payment.  If 
not  paid,  it  is  dishonored  for  non-payment,  whereupon 
notice  is  given  to  the  drawer  and  indorsers  in  order  to 
hold  them  liable.  If  not  accepted  it  is  dishonored  for 
non-acceptance,  due  notice  of  which  must  be  given  to 
the  drawer  and  to  any  persons  who  may  have  indorsed 
before  the  bill  was  presented  for  acceptance.  A  foreign 
bill,  when  dishonored,  must  be  protested.  Failure  to 
protest  when  necessary  and  to  give  the  proper  notice 
as  above  indicated  will  discharge  the  drawer  and  in- 
dorsers. 

808.  Drawer's  contract. — ^Every  drawer  promises  the 
payee  and  subsequent  holders  that  if  the  bill  be  not 
accepted,  or  be  not  paid  he  will  indemnify  them  for 
loss,  provided  the  proper  steps  are  taken,  which  are  pre- 
sentment, notice  and,  in  the  case  of  foreign  bills,  protest. 
The  drawer  warrants  that  there  is  a  drawee,  that  he  is 
capable  of  accepting  and  that  he  will  accept. 

804.  Indorser's  contract. — The  indorser's  contract  is 
like  that  of  the  drawer,  except  that  the  indorser  of  a 
note,  of  course,  requires  no  presentment  for  acceptance* 
An  indorser  of  a  bill  before  presentment  for  acceptance 
requires  that  the  bill  be  presented  for  that  purpose,  A 
note  or  bill  must  be  presented  for  payment  on  the  due 
date  and  if  dishonored,  noti^  must  be  given  to  the  in- 
dorser (by  protest,  if  a  foreign  bill)  before  the  in- 
dorser*s  liability  arises. 

805.  Warranties  of  indorser. — One  who  indorses 
without  qualification,  warrants  to  all  subsequent  holders 
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that  the  bill  or  note  is,  in  every  respect,  and  as  to  all 
prior  parties,  genuine,  and  neither  forged,  fictitious  nor 
altered ;  that  it  is  a  valid  obligation  and  that  the  obliga- 
tions of  all  prior  parties  are  valid,  and  that  all  the  prior 
parties  (drawer,  acceptor,  maker  or  indorser)  were  com- 
petent to  bind  themselves.  The  indorser  also  warrants 
his  title  and  his  right  to  transfer.  The  warranties  of 
the  indorser  without  recourse  and  of  the  transferrer  by 
mere  delivery  are  like  those  of  the  general  indorser 
except  that  the  warranty  that  the  instrument  is  valid 
and  subsisting  is  replaced  by  a  warranty  that  the  trans- 
ferrer has  no  knowledge  of  any  fact  which  would  impair 
the  validity  of  the  instrument. 

806.  LiabiUty  of  indorsers  amongst  themselves. — In 
the  absence  of  proofs  to  the  contrary  indorsers  are 
liable  in  the  order  in  which  they  indorse. 

EXAMPLE 

810.  "Pay  to  the  order  of  B  $100.  A."  The  following 
indorsements  are  found  on  the  back  of  the  note.  "Pay  to 
C,  B'^  "C";  "Pay  to  E  without  recourse.  D";  "E."  At 
maturity  the  note  is  presented  by  the  holder,  F,  and  A  refuses 
to  pay.  F  notifies  all  the  indorsers.  He  may  sue  any  or  all 
of  them  except  D,  unless  there  is  a  breach  of  one  of  the  im- 
plied warranties  spoken  of  in  the  previous  section.  If  he  re- 
covers from  E,  E  may  recover  from  C,  B  or  A.  B  may  re- 
cover from  A.  It  is  usual  for  a  holder  who  has  a  mature 
unpaid  instrument  to  join  all  parties  liable  on  the  instrument 
as  defendants  in  one  suit. 

In  the  above  example  if  X's  name  appeared  after  B's 
indorsement,  X  would  be  termed  an  irregular  indorser. 
In  this  case  X  would  be  signing  his  name  to  lend  credit 
to  B's  indorsement,  and  we  would  deduce  that  C  would 

1  Oral  eridence  may  be  offered  to  show  the  respective  obligations  of  the 
parties.    Shea  y.  Vahey,  915  Mass.  80,  103  N.  E.  119. 
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not  accept  the  instrument  till  he  had  received  the  security 
of  X's  signature.  The  liability  of  an  irregular  indorser 
is  the  subject  of  much  conflict  amongst  the  decisions, 
but  the  negotiable  instruments  law  has  formulated  rules, 
which  are  illustrated  by  the  following  examples :  ^ 

EXAMPLES 

811.  Note  made  by  X  payable  to  order  of  himself,  iadorsed 
by  Y,  and  then  delivered  to  Z.     Y  is  liable  as  indorser  to  Z. 

812.  Note  made  by  X  payable  to  order  of  Y,  indorsed  by  Z, 
and  afterwards  delivered  to  Y.     Z  is  liable  as  indorser  to  Y. 

818.  Note  made  by  X  payable  to  order  of  Y,  indorsed  by 
Z  before  Y  for  the  accommodation  of  Y,  and  discounted  by  A. 
Z  is  liable  as  indorser  to  A  and  not  to  Y. 

807.  Liability  of  other  parties. — An  accommodation 
party  may  sign  not  only  as  an  indorser,  as  shown  in  the 
preceding  sections,  but  as  drawer,  maker  or  acceptor 
without  recompense  and  for  the  purpose  of  lending  his 
name  to  some  other  person  for  credit.  The  accommo- 
dation party  is  liable  to  all  subsequent  parties,  but  the 
one  accommodated,  even  though  they  know  that  the 
latter  has  paid  no  consideration  for  the  accommodation. 
The  person  so  accommodated  on  the  other  hand,  con- 
tracts that  he  will  pay  the  note  or  bill  and  that  in  case 
of  default  he  will  indemnify  the  accommodation  party. 

A  guarantor  differs  from  an  indorser  in  that  he  is 
liable  without  notice  of  presentment.  Some  jurisdic- 
tions hold  that  a  general  guaranty  written  on  the  back 
of  an  instrument  is  negotiable  and  that  its  benefit  inures 

1  An  accommodation  party  is  one  who  has  no  interest  in  the  consideration, 
but  signs  as  maker  or  indorsee  merely  to  loan  his  credit  to  the  instrument; 
he  may  do  this  for  a  consideration  or  as  a  friendly  act  He  is  liable  to 
the  holder,  but  the  paper  must  not  be  diverted  from  the  purpose  for 
which  the  accommodation  is  given.  But  if  wrongfully  diverted  paper  is 
taken  by  the  holder  bona  fide  and  without  knowledge  of  imperfections  his 
rights  cannot  be  defeated.    Cheever  v.  Railroad,  150  K.  Y.  59. 
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to  all  subsequent  holders;  other  jurisdictions  hold  that 
it  inures  only  to  the  person  to  whom  it  is  given.^  In  the 
former  jurisdictions  he  occupies  the  position  of  an  in- 
dorser  "waiving  protest,"  in  the  latter  he  occupies  the 
position  of  an  indorser  "without  recourse." 

808.  Damages. — ^The  acceptor  of  a  bill  and  the  maker 
of  a  dishonored  note  are  both  liable  for  the  amount  of 
the  bill  or  note,  notarial  expenses  and  interest  from  the 
date  of  maturity  or,  if  interest  is  reserved  in  the  note, 
from  the  date  of  the  note.  The  amount  of  damages  to 
be  recovered  from  an  indorser  or  drawer  is  practically 
the  same  as  that  from  the  acceptor  or  maker,  except  that 
in  the  case  of  foreign  international  bills  the  amount  is 
increased  by  what  is  known  as  re-exchange. 

Re-exchange  is  the  act  of  drawing  a  sight  draft  on 
the  drawer  to  make  good  the  loss  on  the  dishonored  bill. 
In  many  states  a  definite  percentage  of  the  amount  of 
the  bill  is  added,  ranging  from  10  per  cent  upwards, 
to  take  the  place  of  all  damages.  The  damage  to  be 
recovered  against  a  drawer  or  indorser  for  breach  of 
warranty  is  generally  equal  to  the  amoimt  lost  by  reason 
of  the  breach.  The  above  rules  are  very  general  and 
apply  only  where  the  contract  is  for  value  and  is  entirely 
enforcible. 

'See  Belcher  ts.  Smith,  7  Gush.  (Mass.)  489;  True  vs.  FuUer,  91  Pick. 
(Mass.)  1401»  tamira  Eilsworth  vs.  Harmon,  101  III.  974;  Cole  vs.  Mer- 
cliants'  Bank,  00  Ind.  S50;  Dubuque,  etc..  Bank  vs.  Carpenter,  41  Iowa  518; 
Green  vs.  Burrows,  47  Mich.  70,  10  N.  W.  Ill:  Phelps  vs.  Sargent,  69 
Minn.  118,  71  N.  W.  997. 


CHAPTER   XX 

PRESENTMENT  AND  NOTICE  OF  DISHONOR 

.  809.  Presentment  for  acceptance. — The  drawer  and 
indorsers  of  a  bill  usually  expect  that  it  will  be  honored 
by  the  drawee.  They,  therefore,  demand  that  it  be 
presented  for  acceptance  on  pain  of  being  discharged 
if  this  duty  is  not  fully  performed.  All  bills,  however, 
do  not  require  presentment  for  acceptance.  In  any 
case  where  it  is  necessary  to  fix  the  maturity  of  the  bill, 
as  in  a  case  where  the  bill  is  payable  so  many  days  after 
sight,  or  where  the  bill  expressly  stipulates  that  it  shall 
be  presented  I  or  acceptance  or  where  it  is  drawn  pay- 
able elsewhere  than  at  the  residence  or  place  of  business 
of  the  drawee,  it  must  be  presented.  Presentment  in 
other  cases  is  unnecessary  except  in  those  few  jurisdic* 
tions  where  days  of  grace  are  still  allowed,  in  which 
jurisdictions  sight  drafts  must  be  duly  presented. 

310.  When,  where  and  how  made. — ^Presentment 
must  be  made  a  reasonable  time  after  issue  or  last  in- 
dorsement, by  or  on  behalf  of  the  holder  at  a  reason- 
able hour  on  a  business  day.  Presentment  on  Saturday 
must  be  made  in  the  forenoon.  Presentment  to  one 
partner  is  sufficient,  but  it  must  be  made  to  all  the  indi- 
vidual drawees  named  in  a  bill  unless  one  has  authority 
to  refuse  or  accept  for  all.  Presentment  is  excused 
where  the  drawee  is  dead,  has  absconded,  is  a  fictitious 
person  or  is  without  capacity  to  contract  or  where  he 
cannot  be  found  after  diligent  search. 

811.  Presentment   for   payment. — ^Presentment    for 
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payment  to  render  makers  and  acceptors  liable  is  not 
necessary  except  to  charge  drawers  and  indorsers  who 
have  not  in  some  way  waived  their  rights.  Where  pre- 
sentment for  payment  is  necessary  it  must  be  made  by 
the  holder  or  his  authorized  agent  to  the  maker  or 
acceptor,  as  the  case  may  be»  or  to  his  authorized  agent. 
Presentment  for  payment  must  be  made  to  all  non- 
partners;  but  it  may  be  made  to  one  partner  even  after 
the  dissolution  of  the  drawee  firm. 

If  the  maker  or  acceptor  is  absent  or  inaccessible,  pre- 
sentment for  payment  must  be  made  to  any  person  at 
the  place.  If  the  maker  or  acceptor  is  dead,  present- 
ment may  be  made  to  his  executor  or  administrator,  if 
he  can  be  found.  Upon  presenting  the  instrument  and 
demanding  payment,  the  demand  is  granted  or  refused. 
If  granted,  the  instnmient  and  collateral  security,  if 
any,  must  be  delivered.  If  refused,  the  instrument  is 
dishonored  for  non-payment  and  the  persons  secondarily 
liable,  i.  e.,  the  drawer  and  indorsers,  are  notified. 

812.  Time  and  place  of  presentment  for  payment. — 
Payment  must  be  made  on  the  day  fixed  unless  it  be  a 
Sunday  or  a  holiday,  in  which  event  it  is  payable  on  the 
succeeding  business  day.  Under  the  negotiable  instru- 
ments law  instruments  payable  on  Sunday  must  be 
presented  on  the  following  business  day.  Presentment 
of  checks  and  demand  notes  must  be  made  a  reasonable 
time  after  issue ;  of  demand  bills,  a  reasonable  time  after 
the  last  negotiation.  The  place  of  presentment  is  the 
place  specified  in  the  instrument.  If  no  place  be  sped- 
fiedy  it  must  be  made  at  the  business  address  or  residence 
of  the  acceptor  or  maker,  or  wherever  he  may  be  found 
or  at  his  last  known  place  of  business  or  residence. 

If  the  instrument  is  payable  at  a  bank,  the  present- 
ment is  complete  if  it  is  in  the  possession  of  the  bank  on 
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the  day  of  maturity.  Delayed  presentment  is  good 
where  the  facts  causing  the  delay  are  beyond  the  holder's 
control. 

818.  Presentment  waived  and  dispensed  with. — ^If  the 
exercise  of  reasonable  diligence  is  not  sufficient  to  enable 
the  holder  to  make  presentment  as  above  indicated,  it 
is  dispensed  with.  It  is  unnecessary  also  where  it  has 
been  waived,  either  in  writing  or  orally,  a  promise  to 
pay  after  discharge  for  non-presentment  being  equiva- 
lent to  a  waiver  if  given  with  full  knowledge  of  the 
fact  of  non-presentment.  Presentment  is  usually 
waived  by  an  indorser  by  writing  "waiving  protest"  or 
"waiving  presentment"  after  his  name. 

814.  Payment  for  honor. — ^Where  a  bill  has  been  pro- 
tested for  non-payment,  any  person  may  pay  it  supra 
protest  for  the  honor  of  any  person  liable.  The  payer 
appends  to  the  bill  or  to  the  protest  a  sworn  declarati(Hi 
of  his  intention  and  then  takes  the  bill,  which  remains 
an  obligation  in  his  favor,  against  the  person  for 
whose  honor  it  was  paid  and  against  all  parties  prior  to 
him. 

815.  Notice  of  dishonor. — By  way  of  review,  we  may 
repeat  that  ordinarily  liability  to  the  holder  of  an  instru- 
ment is  of  two  kinds,  primary  and  secondary.  The 
parties  primarily  liable  are  the  makers  of  notes  and  the 
acceptors  of  bills.  The  liability  that  attaches  to  draw- 
ers and  indorsers  is  secondary  and  arises  only  when  the 
primary  liability  is  not  fulfilled,  and  then  only  on  two 
conditions:  presentment  and  notice.  Presentment  has 
been  discussed.  Notice  of  non-acceptance  or  non-pay- 
ment is  called  notice  of  dishonor.  Unless  it  is  ^ven  to 
all  parties  secondarily  liable  or  is  waived  or  otherwise 
dispensed  with,  they  are  discharged  from  liability. 
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EXAMPLE 


814.  "To  X.  On  July  1,  1910,  pay  to  the  order  of  A 
$100.  C."  "Accepted,  X."  Indorsed  by  A  to  E,  Here 
X  is  primarily  liable.  A  and  C  are  secondarily  liable.  If 
E  presented  the  bill  to  X,  and  it  is  not  paid  he  must  notify 
A  and  C  immediately,  or  they  will  be  discharged  from  liability. 

816.  By  whom  notice  is  given. — ^Notice  may  be  given 
by  the  holder,  his  agent  or  his  notary  or  by  any  person 
who,  on  receiving  notice,  becon^es  liable  on  the  instru- 
ment.    Notice  by  a  stranger  is  ineffective. 

817.  Time  within  which  notice  must  be  given. — 
Where  the  parties  reside  in  the  same  place  notice  must 
be  given  at  the  place  of  business  before  close  of  hours 
or  at  the  residence  before  the  usual  hours  of  rest  of  the 
day  following  the  dishonor,  or  it  must  be  deposited  in 
the  postoflSce  in  time  to  reach  the  person  to  be  notified 
in  the  usual  course  on  the  day  following.  Where  the 
person  giving  and  the  person  to  receive  the  notice  reside 
in  different  places,  it  must  be  deposited  in  the  postofiice 
in  time  to  go  by  mail  the  day  following  the  day  of  dis- 
honor, or  if  there  be  no  mail  at  a  convenient  hour  on 
that  day  to  go  by  the  next  mail  thereafter. 

Personal  notice  in  either  case  may  be  given,  but  must 
reach  the  person  receiving  notice  not  later  than  it  would 
by  mail.  The  same  rules  apply  to  indorsers  giving 
notice  to  prior  parties  except  that  time  is  reckoned  from 
the  receipt  of  notice  instead  of  from  dishonor. 

818.  Place  of  notice. — Notice  of  dishonor  must  be 
sent  to  the  address  indicated  by  the  drawer  or  indorsers 
in  the  bill  or  note.  If  none  is  indicated,  it  must  be  sent 
to  his  business  or  residence  or  to  a  place  where  he  is 
sojourning.    Miscarriage  in  the  mails  does  not  affect 
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the  rights  of  persons  sending  the  notice,  and  so,  if  the 
notice  is  actually  received  in  time,  it  is  sufficent  even 
if  sent  to  the  wrong  place. 

819.  Sufficiency  of  notice. — ^Notice  may  be  written  or 
personal  and  should  state  the  following  material  facts: 
a  sufficient  description  of  the  note  or  bill,  a  statement  of 
its  presentment  for  acceptance  or  payment,  as  the  case 
may  be,  a  statement  of  its  dishonor,  a  statement  of  its 
protest,  if  such  be  the  fact  and  a  notice  that  the  party 
notified  is  to  be  held  liable. 

820.  Notice  waived  and  excused. — ^A  drawer  or  in- 
dorser  may  waive  notice  orally  or  in  writing,  before  or 
after  it  should  be  given.  Waiver  is  most  often  accom- 
plished by  accompanying  the  signature  with  the  words 
"waiving  notice"  or  "waiving  protest,"  the  latter  phrase 
including  a  general  waiver  of  presentment,  protest  and 
notice. 

If  after  due  diligence,  notice  cannot  be  given  or  if 
the  mail  containing  it  miscarries,  it  is  excused.  Where 
a  drawer  draws  on  a  person  who  has  no  funds  of  the 
drawer  and  who  has  made  no  promise,  express  or  im- 
plied, to  honor  the  instrument,  notice  to  the  drawer  is 
imnecessary.  Notice  need  not  be  given  to  an  indorser 
where  the  instrument  was  made  or  accepted  for  his 
accommodation. 

821.  Protest — ^Protest  is  the  act  of  a  notary  in  estab- 
lishing and  certifying  to  due  presentment  and  dishonor 
of  a  negotiable  instrument.  While  protest  is  not  neces- 
sary, except  in  cases  of  foreign  bills,  it  is  very  convenient 
in  all  cases,  because  it  affords  the  easiest  and  most  con- 
clusive method  of  proving  the  dishonor  and  the  notice 
to  the  drawer  and  indorsers,  the  certificate  of  the  notary 
being  prima  facie  evidence  of  these  facts. 

The  certificate  sets  forth  all  the  material  facts,  and 


NOTICE  OF  DISHONOR  253 

usually  certifies  to  the  fact  that  the  notary  has  the  re- 
quired notices.  It  is  made  by  a  notary  or,  if  none  can 
be  found,  by  any  respectable  citizen  in  the  presence  of 
at  least  two  witnesses.  Protest  must  be  made  at  the 
place  and  on  the  day  of  dishonor,  but  the  certificate  of 
protest  may  be  made  out  later. . 

FORM  OF  PROTEST. 

COUNTY  AND  STATE  OP  NEW  YORK,  I  „ 
UNITED  STATES  OF  AMERICA  J  "' 

TO  ALL  whom  these  Presents  shaU  come.  BE  IT  KNOWN,  That  on 
the  seventh  day  of  November,  in  the  year  of  our  Lord  one  thousand  nme 
hundred  and  ten,  at  the  request  of  THE  HOLDERS  thereof,  I,  HENRY 
W.  UTTER,  Notary  Public,  duly  commissioned  and  sworn,  dwelling  in 
Westchester  County,  New  York,  did  present  the  original  PROMISSOR\ 
NOTE,  hereunto  annexed,  to  William  Harvey,  at. No.  185  Broadway,  in  this 
Dty  (where  the  same  is  payable),  and  did  demand  payment  thereof,  which 
was  refused. 

WHEREUPON,  I,  the  said  Notary,  at  the  request  aforesaid,  did  PRO- 
TEST, and  by  these  presents  do  publicly  and  solemnly  PROTEST  as  well 
against  the  Maker  and  Endorsers  of  the  said  PROMISSORY  NOTE,  as 
against  all  others  whom  it  doth  or  may  concern,  for  exchange,  re-exchange, 
and  all  costs,  charges,  damages  and  interest,  already  incurred,  and  here- 
after to  be  incurred  for  want  of  payment  of  the  said  PROMISSORY 
NOTE. 

THUS  DONE  AND  PROTESTED,  at  the  City  of  New  York,  the  day 
[seal.]        and  year  first  above  written. 

IN  TESTIMONIUM  VERITATIS:  HENRY  W.  UTTER, 

Notary  Public,  Westchester  Co. 
Certificate  filed  in  New  York  Co. 

Please  give  notice  of  this  Protest  to  all  parties  \ 
to  the  within  Note  as  soon  as  you  receive  this,  j 
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DEFENSES 

822.  Definition. — There  are  two  classes  of  defenses. 
One  includes  those  defenses  known  as  personal,  condi- 
tional or  equitable  defenses  and  these  are  valid  when 
set  up  by  a  party  in  a  suit  brought  by  his  immediate 
successor  or  by  one  who  is  not  a  holder  in  due  course. 
The  other  class  contains  real  or  absolute  defenses, 
attached  to  the  instrument  itself  and  good  as  against 
all  persons.  Personal  defenses  are  peculiar  to  nego- 
tiable instruments. 


315.  A  owns  a  watch  which  is  stolen  by  B  who  sells  it  to 
C  for  value,  C  having  no  notice  of  B's  theft.  A  may  recover 
the  watch  from  C.  If  in  this  example,  the  thing. stolen  had 
been  a  bearer  note  C  would  have  good  title  as  against  A. 

823.  Personal  defenses. — The  common  personal  de- 
fenses are  fraud;  duress;  want  or  failure  of  considera- 
tion; illegality,  unless  the  statute  declares  the  contract 
void ;  release,  renunciation  or  payment ;  want  of  title  in 
the  transferrer.  It  will  be  noticed  that  all  these  are 
personal  in  their  nature;  they  imply  an  act  or  omission 
by  a  person  and  are  not  necessarily  inherent  in  the 
instrument. 

824.  Fraud  and  duress. — Fraud  is  variously  defined; 
a  promise  made  without  intention  of  performing  it ;  the 
suppression  of  that  which  is  true  by  one  having  knowl- 
edge of  the  fact  with  intent  to  deceive  by  such  suppres- 
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8K)n;  the  suggestion  as  a  fact  of  that  which  is  not  true, 
are  examples  of  fraud.  It  must  be  remembered  that 
fraudulent  intent  is  aknost  always  an  element,  and,  as 
intent  is  difficult  to  prove,  the  defense  of  fraud,  while 
available,  is  often  practically  unavailing. 


816.  B  presented  a  paper  to  A  who  was  near-sighted  and 
told  him  that  it  was  a  memorandum  of  sale.  Before  the  paper 
was  actually  signed  it  was  deftly  removed  and  a  promissory 
note  was  substituted  which  note  A  signed.  The  note  is  ne- 
gotiated by  B  to  C.  Can  C  recover?  No,  imless  A  is  guilty 
of  negligence.  It  must  be  noted  that  this  is  not  an  illustration 
of  fraud,  but  is  governed  by  the  rule  of  contracts  that  the 
minds  of  the  parties  must  meet.  Here  A  thought  he  was  sign- 
ing one  paper  and  B  knew  he  was  signing  another. 

In  cases  of  blindness,  illiteracy,  inexperience  or  in- 
firmity the  courts  generally  imply  negligence  unless  all 
means  are  used  to  ascertain  the  true  nature  of  the  in- 
strument. 

Duress  consists  in  actual  or  threatened  violence  or  im« 
prisomnent  to  a  man  or  his  wife,  child  or  parent. 

825.  Partial  or  total  want  or  failure  of  consideration. 
— ^If  there  is  a  partial  want  of  consideration  or  if  the 

-  onisideration  in  the  first  instance  is  good,  but  afterwards 
partially  fails,  as  between  immediate  parties  the  want 
or  failure  will  serve  as  a  defense  up  to  the  amount  of 
the  consideration  that  is  lacking.  Total  want  or  failure 
gives  rise  to  a  total  defense  as  between  immediate 
parties. 

826.  Illegality. — ^A  totally  or  partially  illegal  consid- 
eration renders  an  instrument  void  as  between  immediate 
parties.  Sometimes  by  statute,  a  contract  tainted  with 
illegality  is  avoided  absolutely.     Where  such  forms  of 
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illegality  exist,  the  instrument  is  void  even  in  the  hands 
of  a  holder  in  due  course.  Illegality  may  arise  from 
statutes,  from  the  eonmion  law  or  from  the  demands 
of  public  policy.  Gambling,  usury  and  laws  against 
the  sale  of  intoxicating  liquors  frequently  make  certain 
instruments  voidable,  though  in  some  jurisdictions  they 
render  the  contract  absolutely  void. 

827.  Release,  renunciation  or  payment. — ^Before  ma- 
turity a  maker  of  a  note  or  an  acceptor  of  a  bill  may 
be  released  by  the  holder,  or  he  may  pay  the  holder, 
or  the  holder  may  renounce  absolutely  and  uncondition- 
ally his  right  to  recovery.  Against  this  holder  the 
maker  or  acceptor  has  a  good  defense.  But  if  these 
acts  or  any  of  them  are  done  at  or  after  maturity  and 
the  paper  comes  into  the  hands  of  a  holder  in  due  course 
these  defenses  will  be  unavailing. 

828.  Discharge  of  persons  secondarily  liable. — ^We 
have  learned  that  the  maker  of  a  note  and  the  acceptor 
of  a  bill  are  primarily  liable  and  that  drawers  and  en* 
dorsers  are  secondarily  liable.  Now  if  a  holder  dis- 
charges the  debt  of  a  person  primarily  liable  and  then 
seeks  to  hold  a  person  secondarily  liable,  he  in  effect 
cuts  off  the  latter's  ultimate  source  of  recovery.  Sudi 
a  discharge  of  a  party  primarily  liable  may  be  used  as  a 
personal  defense  against  every  person  who  would  have 
a  right  to  recover  from  the  discharged  person. 

EXAMPLE 

S17.  A  gives  his  note  to  B.  The  note  is  duly  negotiated 
from  B  to  C,  to  D,  to  £,  to  F.  Valuable  shares  of  stock  were 
given  as  security  by  A  and  passed  from  hand  to  hand  with 
the  note.  Before  maturity  F  gave  the  shares  to  A.  At  ma- 
turity A  was  unable  to  pay.  F  cannot  recover  from  any  of 
the  indorsers.  If  F  after  releasing  the  security  to  A,  nego- 
tiated to  X  a  holder  in  due  course,  X  could  sue  all  parties. 
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If  C  instead  of  A  had  given  the  securities  and  F  had  released 
them  to  C,  F  could  still  recover  from  A  and  B,  but  not  from 
DorE. 

829.  Real  defenses, — ^Real  defenses  attach  to  the  in- 
strument itself  and  are  good  against  all  persons.  Where 
a  real  defense  exists  there  never  was  a  contract.  The 
principal  real  defenses  are  incapacity  to  contract  (such 
as  infancy,  lunacy  and  coverture),  illegality  declared 
by  statute  to  make  the  contract  absolutely  void,  altera- 
tion and  payment  at  or  after  maturity.  The  incapacity 
of  the  defendant  has  been  discussed  imder  the  subject 
of  contracts. 

It  was  held  in  Wisconsin  under  the  U.  N.  I.  A.  that 
even  a  holder  in  due  course  of  negotiable  paper  cannot 
enforce  it  against  a  maker  who  signed  it  when  so  drunk 
as  not  to  know  what  he  was  doing.^  In  a  recent  case  a 
New  York  court  held  that  a  negotiable  note  was  abso- 
lutely void  for  usury.^ 

880.  Statutes  declaring  the  contract  void. — In  a  few 
jurisdictions  contracts  tainted  with  gambling  or  usury 
are  void.  The  negotiable  instruments  law  as  construed 
by  some  courts  has  changed  these  statutes  so  that  they 
operate  as  personal  defenses,  but  the  law  is  not  uniform 
even  amongst  those  states  that  have  adopted  the  nego- 
tiable instruments  law. 

881.  Alteration  or  cancellation. — The  common  law 
made  the  material  alteration  of  an  instrument  an  abso- 
lute defense,  but  the  negotiable  instruments  law  pro- 
vides that  a  materially  altered  instrument  in  the  hands 
of  a  holder  in  due  course  may  be  enforced  according  to 
its  original  tenor.  A  note  or  signature  may  be  can- 
celled by  a  holder  who  thereby  destroys  the  contract 

1  Green  ▼.  Gunsten,  153  Wis.  413,  14d  N.  W.  961. 
s  Crusins  v.  Siegman,  149  N.  Y.  Supp. 

XII— 17 
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unless  he  or  a  person  seeking  to  recover  on  it  can  prove 
that  the  cancellation  was  unintentional. 

EXAMPLE 

S18.  A's  note  to  B  was  changed  from  $10  to  $100  by  B 
who  then  negotiated  to  C,  who  took  the  instrument  for  value 
and  without  notice  of  the  alteration.  C  may  recover  $10.  If 
C  had  crossed  out  the  signature  of  A,  and  then  had  sought  to 
recover  on  the  instrument  he  would  have  to  prove  the  mistake 
or  lack  of  intention  to  cancel. 

882.  Forgery. — Parties  who  take  subsequent  to  a 
forgery  have  no  recourse  to  parties  prior  to  the  forgery 
though  they  may  sue  parties  prior  to  themselves,  but 
subsequent  to  the  forgery  on  their  impUed  warranties. 
If  the  maker's  name  is  forged  the  instrument  is  alto- 
gether void,  but  if  an  indorser's  name  is  forged  the  true 
owner,  i.  e.,  the  person  whose  name  is  forged,  may 
recover  the  instnunent  and  collect  on  it. 

888.  Payment  at  or  after  maturity. — ^An  instrument 
is  discharged  absolutely  if  paid  at  or  after  maturity 
to  the  holder  in  good  faith  and  without  notice  that  his 
title  is  defective.  A  person  making  such  payment  with 
the  purpose  of  discharging  the  instrument  ought  to 
insist  on  its  surrender. 

In  a  recent  case  ^  decided  by  the  New  York  Court 
of  Appeals  it  was  decided  that  the  drawer  of  a  draft 
who  has  paid  the  same  to  a  bona  fide  holder  for  value, 
relying  in  part  upon  the  purported  bills  of  lading 
attached  by  the  drawer  to  the  draft  but  not  mentioned 
therein,  on  discovering  that  the  bills  of  lading  are  for- 
geries, cannot  recover  the  money  that  was  paid,  from 
the  payee  or  endorsee  who  has  neither  guaranteed  the 
genuineness  of  said  instruments  nor  has  been  aware  of 
their  fraudulent  character. 

1  Springs  v.  Hanover  Nat.  Bank,  209  N.  Y.  934,  1(»  N.  E.  50. 


PART  IV:    CONDUCT  OF  BUSINESS 
THROUGH  REPRESENTATION 

CHAPTER   XXII 

PRINCIPAL  AND  AGENT 

834.  Definitions  and  distinctions. — An  agent  is  one 
who  is  authorized  to  act  for  another,  called  a  principal, 
in  dealings  with  third  pergons,  and  who  does  so  act. 
The  legal  relation  thus  created  between  the  principal 
and  agent  is  called  agency.  Where  no  contractual  rela- 
tions are  created  by  the  subordinate  between  his  superior 
and  the  third  persons,  the  relation  of  master  and  servant, 
not  of  principal  and  agent,  is  created.  A  servant  is  one 
who  does  mechanical  or  operative  work  fol*  his  master 
and  who  does  not  create  obligations  to  third  persons  on 
behalf  of  his  master  except  in  the  commission  of  some 
tortious  act.  By  tortious  act  is  nieant  one  that  injures 
third  persons  or  their  property.  The  subject  of  master 
and  servant  should  be  studied  separately,  therefore, 
from  that  of  principal  and  agent. 

Agents  are  usually  divided  into  two  classes, — general 
agents  who  represent  the  principal  in  all  his  business, 
and  special  agents  whose  authority  extends  to  the  per- 
formance of  certain  acts  only.  The  important  question 
in  agency  is  to  find  out  how  far  an  agent  is  authorized 
to  act.  This  authority  may  arise  because  actually  con- 
ferred, because  it  is  incidental  and  necessary  to  certain 
other  powera  expressly  conferred  or  because  the  prin- 
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cipal  has  held  the  agent  out  to  the  world  as  possessing 
that  authority.  It  is  only  when  acting  within  this 
authority,  however  created,  that  an  agent  can  bind  his 
principal. 

885.  Who  may  be  principal. — ^The  competency  of 
parties  to  make  contracts  has  already  been  considered 
and  many  of  the  rules  formulated  may  be  apphed  here 
to  the  question  of  the  competency  of  one  person  to  ap- 
point another  his  agent.  Agency,  it  must  be  remem- 
bered, arises  from  a  contract,  express  or  implied;  in 
general  a  person  who  is  competent  to  make  a  contract 
is  competent  to  appoint  an  agent  to  make  the  contract 
for  him. 

In  some  jurisdictions  an  infant's  appointment  of  an 
agent  is  void,  but  the  more  general  rule  is  that  the  con- 
tract of  appointment  is  voidable  only,  unless  made  by 
a  formal  sealed  document.  Thus,  if  an  infant  appoint 
another  his  agent  to  sell  chattels  the  sale  may  be  dis- 
affirmed or  affirmed  when  the  infant  reaches  his  major- 
ity, but  if  he  gives  another  a  power  of  attorney  to  sell 
his  real  estate,  the  deed  of  the  agent  will  be  absolutely 
void. 

The  appointment  of  an  agent  by  an  insane  person 
will  be  binding  as  between  himself  and  the  agent  if  he 
has  not  been  adjudged  insane  and  the  agent  did  not 
know  of  his  condition.  The  appointment  will  be  bind- 
ing as  between  the  principal  and  third  parties  under 
similar  circumstances  and  also  as  to  any  acts  of  the  agent 
committed  on  behalf  of  an  insane  principal  who  was 
sane  when  the  appointment  was  made,  but  who  subse- 
quently became  insane  to  the  knowledge  of  the  agent, 
but  not  to  the  knowledge  of  the  third  person.  The 
appointment  will  be  voidable  if  the  principal  has  been 
judicially  declared  incompetent  or  if  the  agent  knows 


PRINCIPAL  AND  AGENT  861 

of  his  insanity.  Contracts  entered  into  between  an 
agent  of  an  incompetent  person  and  persons  who  know 
actually  or  constructively  of  the  principal's  incompe- 
tency are  voidable.  An  insane  person's  appointment 
of  an  agent  by  power  of  attorney  in  some  jurisdictions 
is  held  to  be  absolutely  void. 

At  common  law  a  married  woman  could  make  no  con- 
tracts in  person  nor  could  she  appoint  an  agent.  Under 
modem  statutes,  however,  a  married  woman  may  con- 
tract as  freely  as  an  unmarried  woman  and  she  may, 
therefore,  appoint  agents.  A  husband  may  be  the  agent 
of  his  wife  by  virtue  of  an  express  or  an  implied  con- 
tract. 

EXAMPLB 

819.  In  a  jurisdiction  in  which  all  restraints  on  the  free- 
dom of  contract  by  married  women  have  been  removed  by 
statute,  A,  the  husband  of  B,  with  the  knowledge  of  B,  for 
several  years  makes  various  contracts  with  X  in  relation  to 
B's  property.  Unless  X  is  thereafter  notified  of  the  revoca- 
tion of  A's  authority  to  act  for  his  wife,  X  would  be  pro- 
tected in  making  further  contracts,  for  the  reason  that  B  would 
be  estopped  from  denying  A's  authority. 

886.  When  a  btisinesg  may  be  a  principal. — Corpora- 
tions act  only  through  agents.  The  directors,  who  are 
the  chief  agents,  may  appoint  other  agents  to  carry  out 
the  purposes  for  which  the  corporation  has  been  formed. 

Partnerships  are  managed  on  the  basis  of  agency, 
for  each  member  of  the  partnership  may  act  as  agent 
for  the  firm.  Either  partner  may  appoint  an  agent  to 
do  what  he  could  do  himself  unless  the  appointment  is 
required  to  be  under  seal,  in  which  event  all  the  partners 
must  consent. 

Unincorporated  associations  do  not  act  as  a  unit. 
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Agents,  therefore,  are  appointed  not  by  the  asisociation 
but  by  its  members.  Individual  members  may  be  made 
agents  by  the  constitution  or  by-laws  or  they  may  be 
appointed  by  vote.  Ordinarily  an  absent  member  is 
not  bound  by  the  contracts  of  his  members,  but  one  who 
wishes  to  avoid  liability  under  a  contract  created  by  a 
motion  adopted  at  a  meeting  at  which  he  is  present 
should  have  his  dissent  recorded.  Failure  to  observe 
this  precaution  may  be  construed  by  the  courts  into  an 
acquiescence  in  the  decision  of  the  majority.  The  gen- 
eral rule  is,  however,  that  a  majority  does  not  represent 
the  minority.  If  one  signs  a  constitution  that  provides 
that  all  the  members  shall  be  bound  by  the  will  of  the 
majority,  he  will  be  liable  for  any  action  taken  by  the 
majority  within  the  scope  of  their  power  as  provided 
in  the  constitution. 

887.  Delegation  of  powers  by  agent. — ^An  agent  can- 
not delegate  any  of  his  powers,  the  exercise  of  which 
requires  judgment,  skill  or  discretion,  unless  he  is  given 
special  authority.  When  given  power  to  appoint  agents 
his  appointees  become,  not  his  own  agents,  but  the 
agents  of  his  principal,  for  whose  acts  the  principal  is 
directly  responsible.  Where  mere  clerical  or  mechan- 
ical work  is  involved  in  an  agency  it  may  be  intrusted 
to  a  sub-agent  for  whose  acts  and  omissions  the  agent 
will  be  responsible  to  his  principal. 

888.  Who  may  be  agent. — ^A  principal  may  appoint 
any  person  as  agent,  and  will  be  responsible  for  his  acts 
performed  within  the  scope  of  his  authority  irrespective 
of  the  agent's  competency.  An  infant,  a  married 
woman,  an  insane  person,  a  partnership  or  a  corporation 
may  be  given  power  to  bind  a  principal.  Where  two  or 
more  persons  are  appointed  they  are  ordinarily  bound  to 
act  jointly  unless  they  constitute  a  partnership.    A  board 
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of  directors  of  an  agent  corporation  has  power  to  bind 
its  principal  by  the  decision  of  a  majority  of  its  board 
of  directors, 

889.  Methods  of  appointment. — ^An  agency  may  be 
created  in  any  one  of  four  ways:  (1)  by  express  con- 
tract, (2)  by  ratification,  (8)  by  estoppel,  or  (4)  by 
necessity.  So,  too,  an  agent  with  certain  powers  may 
have  his  authority  extended  in  any  one  of  these  four 
ways. 

840.  Agency  by  express  agreement. — An  express 
agreement  appointing  an  agent  ordinarily  may  be  oral 
or  in  writing.  In  some  states  the  statute  of  frauds 
requires  that  if  the  contract  by  which  an  agent  seeks  to 
bind  his  principal  must  be  in  writing,  the  agent's  author- 
ity must  also  be  evidenced  by  a  writing  signed  by  the 
principal.  This,  however,  is  not  the  general  rule. 
Where  an  agency  is  created  to  exist  for  a  period  of  more 
than  one  year,  the  agent  or  the  principal  may  terminate 
the  relation  at  any  time  unless  the  contract  is  in  writing 
signed  by  each  party  seeking  to  hold  the  other.  But 
this  provision  of  the  statute  of  frauds  will  not  operate 
to  relieve  a  principal  from  his  obligations  to  a  third  party 
where  the  agent  creates  the  obligations  while  acting 
under  an  oral  contract  that  would  be  unenforcible  as 
between  the  principal  and  the  agent.  Where  a  con- 
tract is  required  to  be  under  seal,  the  agent  must  receive 
his  authority  to  make  the  contract  by  a  document  under 
seaL  However,  an  agent  may  aflBx  his  principal's  seal 
to  a  contract  in  his  presence  and  with  his  consent.  A 
sealed  and  acknowledged  document  by  which  an  agent 
is  appointed  is  called  a  "Power  of  Attorney,"  and  the 
agent  thus  appointed  is  called  an  "Attorney  in  Fact." 

Know  aU  Men  hy  these  Presents^  That  I,  Thomas  Deeg, 
unmarried,  of  the  Borough  of  Manhattan,  City,  County,  and 
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State  of  New  York,  have  made,  constituted  and  appointed, 
and  by  these  presents  do  make,  constitute  and  appoint  Lester 
King,  of  the  Borough  and  County  of  Queens,  City  and  State 
of  New  York,  my  true  and  lawful  attorney  for  me  and  in  my 
name,  place  and  stead  to  grant,  bargain  and  sell  the  two  lots 
of  land  situated  at  Rockaway  Beach,  Borough  and  County  of 
Queens,  City  and  State  of  New  York,  known  as  lots  Nos.  12 
(twelve)  and  18  (thirteen)  upon  a  certain  map  entitled  "Map 
of  Lots  at  Rockaway  Beach,  Long  Island,  N.  Y.,"  made  by 
George  Robinson,  Surveyor,  dated  March  16,  1886,  which  map 
was  filed  in  the  office  of  the  Clerk  of  the  County  of  Queens,  on 
March  SI,  1886,  or  any  part  thereof,  for  such  price,  and  on 
such  terms,  as  he  shall  think  fit,  and  for  me,  and  in  my  name, 
to  make,  execute,  acknowledge,  and  deliver  good  and  sufficient 
deeds  and  conveyances  for  the  same  whether  with  or  without 
covenants  and  warranty,  giving  and  granting  unto  my  said  at- 
torney full  power  and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  requisite  and  necessary  to  be 
done  in  and  about  the  premises,  as  fully,  to  all  intents  and 
purposes,  as  I  might  or  could  do  if  personally  present,  with 
full  power  of  substitution  and  revocation,  hereby  ratifying 
and  confirming  all  that  my  said  attorney  himself  or  his  sub- 
stitute shall  lawfully  do  or  cause  to  be  done  by  virtue  hereof. 

In  Witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
the  twenty-first  day  of  November  in  the  year  one  thousand 

nine  hundred  and  ten. 

Thomas  Deeo.         [seal] 

Sealed  and  delivered  in  the  presence  of 
James  Jones, 
Howard  Haet, 

Both  of  160  Broadway,  N.  Y.  C. 

State  of  New  York,  1 

County  of  New  York.  J 

Be  it  Known^  That  on  the  twenty-first  day  of  November  in 
the  year  one  thousand  nine  hundred  and  ten,  before  me,  Thomas 
Williamaon,  a  Notary  Public  in  and  for  the  State  of  New  York, 
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Kings  County,  duly  commissioned  and  sworn,  dwelling  in  the 
County  of  Kings,  City  and  State  of  New  York,  personally  came 
and  appeared  before  me  THOMAS  DEEG  to  me  personally 
known,  and  known  to  me  to  be  the  same  person  described  in  and 
who  executed  the  within  Power  of  Attorney,  and  he  therewith 
duly  acknowledged  the  within  Power  of  Attorney  to  be  his  act 
and  deed,  for  the  purpose  therein  mentioned. 

In  Testimony  Whereof,  I  have  hereunto  subscribed  my  name 
and  affixed  my  seal  of  office,  the  day  and  year  last  above  written. 

Thomas  Williamson, 

Notary  Public,  Kings  Coimty.     Certificate  filed  in  N.  Y,  Co. 

[seal] 

841.  Destruction  of  powers  of  agent. — ^An  agent's 
power  or  competency  to  represent  his  principal  may  be 
destroyed  by  special  circmnstances.  Thus,  where  an 
agent  in  acting  for  his  principal  acts  against  his  own 
interest,  the  agency  is  void  as  to  himself  but  not  as  to 
third  persons  who  deal  with  him  in  good  faith.  An 
agent's  acts  done  in  collusion  with  third  persons  are 
void  as  to  those  persons.  Ordinarily  one  person  cannot 
act  as  the  agent  for  another  contracting  party  to  sign 
the  memorandum  required  by  the  statute  of  frauds,  but 
an  auctioneer  may  act  as  agent  for  both  parties  for  this 
purpose  if  he  signs  at  the  time  of  the  sale. 

842.  Ratification. — ^Ratification  consists  in  the  adop- 
tion by  one  person  of  a  contract  made  on  his  behalf  by 
another  without  authority.  Ratification  may  bind  one 
to  the  act  of  a  total  stranger  or  to  the  act  of  an  agent 
who  has  exceeded  his  authority.  Certain  rules  may  be 
formulated  which  govern  the  ratification  of  the  con- 
tracts of  a  would-be  agent.  He  must  have  acted  on 
behalf  of  an  existing  and  ascertainable  principal  and 
not  on  his  own  account;  the  contract  must  be  lawful  and 
one  which  the  principal  had  the  legal  capacity  to  make 
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at  the  time.  A  contract  can  be  ratified  in  whole  and 
not  in  part  and  only  after  the  principal  is  actually  or  con- 
structively acquainted  with  all  the  material  facts.  A 
contract  under  seal  cannot  be  ratified  except  under  seal, 
and  in  general  whenever  a  particular  form  is  required 
by  statute  for  the  appointment  of  an  agent,  the  same 
form  must  be  observed  in  ratifying  his  acts. 

EXAMPLES 

dSO.  A  notifies  X  that  F  wants  a  polo  pony  and  tells  X  to 
send  one  to  P  and  then  notifies  P  that  he  has  bought  a  pony 
for  him  at  a  certain  price.  When  the  pony  arrives  P  refuses 
to  take  him.  He  is  under  no  liability.  If,  on  the  other  hand, 
P  accepts  the  pony  and  when  demand  is  made  for  payment  re- 
fuses to  pay  and  offers  to  return  the  pony,  X  would  be  justi- 
fied in  refusing  to  receive  it.  P  would  be  bound  by  his  ratifica- 
tion of  A's  contract. 

321.  P  engages  A  as  a  cloak  and  suit  buyer.  X,  a  cloak 
salesman,  calls  on  A  and  during  the  course  of  the  conversation 
tells  A  that  he  has  recently  bought  some  store  fixtures  that 
he  will  sell  cheap.  A  says  that  P  will  buy  them  and  directs 
X  to  ship  them  to  P's  store.  When  P  hears  of  the  contract 
he  may  either  reject  or  ratify  it.  If  he  rejects  it  he  will  not 
be  bound  for  A  has  no  authority  to  bind  him  in  the  purchase 
of  anything  but  cloaks  and  suits.  If  he  retains  the  property 
for  an  unreasonable  time  without  notifying  X  to  remove  it, 
or  if  he  uses  it  he  will  be  bound  by  his  implied  ratification. 

822.  A,  a  promoter,  makes  a  contract  for  the  P  corporation 
which  he  is  about  to  organize.  The  P  corporation  cannot  rat- 
ify this  contract.  The  courts,  however,  usually  give  effect  to 
an  attempted  ratification  by  treating  it  as  an  acceptance  of 
the  third  party's  offer.  The  effect  of  this  distinction  is  that 
the  contract  operates  from  the  time  of  the  attempted  ratifica- 
tion and  not,  as  in  the  true  case  of  ratification,  from  the  time 
it  was  made  by  the  agent. 

328.  A  purchases  four  diamonds  from  X  on  behalf  of  P 
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and  tells  X  that  P  will  pay  for  them.  X  extends  the  credit 
to  Ff  who  upon  hearing  of  the  contract  ratifies  it.  If  A  loses 
one  of  the  diamonds  and  tells  P  all  about  the  contract  and  his 
loss  of  the  one  diamond,  P  would  not  be  permitted  to  retain 
the  three  unless  he  paid  for  all.  Having  ratified  the  contract, 
he  would  be  bound  by  the  act  of  his  agent  and  would  have  to 
stand  the  burden  of  the  latter's  negligence. 

848.  What  contracts  may  be  ratified;  effect  of  rati- 
fication. — ^Lawful  contracts  may  be  ratified  under  the 
restrictions  set  forth  in  the  previous  section.  Ordi- 
narily illegal  acts  and  contracts  may  not  be  ratified.  In 
the  case  of  forgery  the  courts  do  not  agree.  Accord- 
ing to  the  rules  given  it  would  seem  that  a  forgery 
could  not  be  ratified,  for  the  forger  does  not  assume  to 
act  on  the  behalf  of  a  principal,  but  acts  on  his  own 
account  in  the  principal's  name.  In  several  states,  in- 
cluding Massachusetts,  Illinois,  New  York  and  Maine, 
a  forged  signature  can  be  ratified.  In  other  states,  in- 
cluding Indiana,  Minnesota,  Ohio  and  Kentucky,  a 
forged  signature  cannot  be  ratified.  This  would  seem 
to  be  a  better  rule  on  principle  and  is  sustained  by  the 
best  authorities  amongst  text-book  writers. 

A  ratification  acts  retroactively  and  binds  the  prin- 
cipal as  of  the  time  the  contract  was  formed  by  the 
agent. 

EXAMPLE 

824.  A  makes  a  contract  in  the  name  of  and  on  behalf  of 
P  whereby  X  is  to  sell  P  all  the  coal  that  arrives  at  X's  dock 
up  to  the  first  of  the  ensuing  January.  On  hearing  of  this 
contract  P  ratifies  it.  When  he  inspects  the  coal,  he  finds 
more  than  he  expected  and  upon  learning  that  some  of  it  ar- 
rived before  he  ratified  the  contract,  but  after  it  was  made 
by  A,  he  refuses  to  take  that  amount.     This  is  a  breach  of 
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contract  for  the  ratification  takes  effect  from  the  day  the  con- 
tract was  formed. 

844.  Estoppel. — Sometimes  a  person  is  sued  by  an- 
other who  alleges  that  a  certain  fact  exists  whicb  in 
reality  does  not  exist.  The  other,  in  defending  the 
suit,  will  set  up  the  non-existence  of  the  fact.  Under 
certain  circumstances,  the  court  will  look  at  the  sur- 
rounding facts  and  if  it  appears  that  the  defendant 
has  acted  in  such  a  way  that  people  are  led  to  believe 
that  the  alleged  facts  exist,  the  defendant  will  Be  pre- 
vented from  proving  that  the  fact  does  not  exist.  This 
is  called  an  estoppel. 

If,  therefore,  a  person  so  conducts  himself  or  makes 
such  representations  that  others  are  led  to  believe  that 
he  has  appointed  one  his  agent  with  certain  powers,  the 
principal  will  be  estopped  from  denying  the  agency 
after  third  persons  have  dealt  with  the  agent.  Five 
elements  are  necessary  to  constitute  an  estoppel: 

1.  There  must  be  false  representations  or  conceal- 
ment of  material  facts.  This  is  often  called  a  *Tiolding 
out"  of  the  facts  which  the  person  is  estopped  from 
denying.  The  "holding  out"  need  not  be  willful.  If 
all  the  other  elements  are  present  a  "holding  out" 
through  mistake  is  sufficient. 

2.  The  "holding  out"  must  have  been  made  with 
knowledge  of  the  true  facts. 

8.  The  party  to  whom  the  misrepresentation  was 
made  must  have  been  ignorant  of  the  truth  of  the  mat- 
ter. If  both  parties  had  equal  facilities  for  ascertain- 
ing the  truth,  ordinarily  an  estoppel  is  not  spelled  out. 

4.  The  party  to  whom  the  misrepresentations  are 
made  must  have  acted  relying  on  the  "holding  out." 

5.  He  must  be  damaged  if  the  other  is  permitted  to 
assert  the  truth.    A  principal  may  be  estopped  from 
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denying  either  the  fact  of  agency  or  the  scope  of  the 
agency.  The  rule  is  sometimes  stated  as  follows:  "One 
who  deals  with  an  agent  within  the  apparent  scope  of  his 
authority  is  protected." 


EXAMPLB 


825.  F's  wife  manages  the  household  and  makes  the  usual 
household  purchases  from  X.  This  is  not  strictly  an  agency 
by  estoppel,  but  is  an  agency  through  implication.  The  wife 
has  apparent  authority  as  manager  of  the  household  to  make 
the  usual  purchases  on  behalf  of  her.  husband. 

845.  Agency  by  necessity. — ^A  person  under  certain 
conditions  may  bind  another  even  though  he  has  no 
express  authority.  Indeed  in  certain  cases  that  author- 
ity may  have  been  denied  and  forbidden.  For  in- 
stance, a  wife  is  an  agent  to  bind  her  husband  when 
he  fails  to  supply  her  with  necessaries.  The  two  ele- 
ments to  be  proved  when  such  an  agency  is  sought  to  be 
established  are  (1)  that  the  goods  sold  to  the  wife  as 
the  agent  of  the  husband  were  necessary,  and  (2)  that 
the  husband  refused  to  supply  them. 

Ordinarily  the  fact  that  the  husband  has  forbidden 
the  wife  to  pledge  his  credit  or  that  he  has  notified  third 
persons  not  to  supply  her  is  immaterial.  And  so,  the 
agency  is  not  prevented  by  the  wife's  living  apart  from 
her  husband  if  she  does  so  with  his  consent  or  through 
his  fault.  In  general  this  rule  also  governs  the  relation 
between  parent  and  child,  though  in  England  and  in 
some  states  a  child  is  not  given  the  same  authority  as 
a  wife. 

A  shipmaster  in  case  of  necessity  may  act  as  agent  to 
buy  necessaries  or  to  sell  the  cargo  or  even  the  vessel. 
By  referring  to  section  179  it  will  be  seen  that  where  a 
vendee  breaks  his  contract  and  the  goods  have  been 
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left  in  the  possession  of  the  vendor,  the  latter  may  sell 
them  as  the  agent  of  the  f onner.  In  some  states,  by 
statute,  the  conductor  of  a  train  or  other  person  highest 
in  authority  in  the  case  of  a  railroad  accident  becomes 
an  agent  to  hire  medical  aid. 

846.  Scope  of  agent* a  authority. — ^A  great  deal  has 
already  been  said  about  the  scope  of  an  agent's  author- 
ity to  represent  and  act  for  his  principal.  It  will  be 
well  to  summarize  the  rules  thus  given  and  to  add  some 
illustrations. 

1.  Where  a  third  person  has  knowledge  of  an  express 
contract  between  the  principal  and  agent,  the  agent's 
authority  will  be  limited  by  the  terms  of  the  contract. 
An  oral  contract  is  more  liberally  construed  than  a  writ- 
ten contract  and  the  latter  is  given  a  wider  interpreta- 
tion than  a  contract  under  seal. 

EXAMPLE 

826.  P  executed  a  power  of  attorney  to  A  giving  him  the 
power  '^to  bargain,  sell,  alien,  enfeoff,  transfer,  and  convey, 
by  deed  in  fee  simple,"  a  certain  lot,  and  ^Ho  do  and  perform 
any  and  all  acts  and  deeds  necessary  to  be  done,  in  and  about 
the  premises."  A  conveyed  the  land  to  X  in  exchange  for  a 
stock  of  goods,  wares  and  merchandise.  P  was  permitted  to 
set  aside  the  conveyance.  It  was  held  that  the  agent  had  no 
authority  to  sell  and  convey  for  any  other  consideration  than 
money.  ^ 

2.  The  agent  has  incidental  authority  to  do  such 
things  as  are  necessary  to  carry  out  the  purposes  of  his 
agency. 

EXAMPLE 

827.  P,  who  is  engaged  in  the  business  of  manufacturing 
mill  machinery,  hires  A  to  go  through  the  country  as   sales- 

1  Sumpkin  v.  Wilson,  5  Heiskell  (Tennessee)  555. 
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man.  A  starts  out  one  morning  in  a  buggy  hired  from  X  to 
go  to  a  mill  ten  miles  from  the  station.  He  drives  back  hur- 
riedly to  catch  a  train  and  the  horse  becomes  sick  from  the 
overdriving  and  dies.  A  had  incidental  authority  to  hire  the 
buggy  and  therefore  X  may  hold  P  liable  for  the  result  of  A's 
negligent  driving. 

8.  An  agent^s  authority  will  be  interpreted  in  the 
light  of  custom  and  usage  surrounding  the  business  in 
which  he  and  his  principal  are  engaged. 

EXAMPLE 

828.  P  makes  a  contract  with  X  whereby  the  produce  of  P's 
orchard  is  to  be  sent  to  New  York  for  X's  inspection  and  if 
found  satisfactory  to  be  sold  to  X  at  an  agreed  price.  P 
sends  the  goods  to  a  commission  merchant,  not  knowing  where 
else  to  send  them.  Unless  P  notifies  the  commission  merchant 
promptly  of  his  purpose  in  sending  the  goods,  the  latter  would 
probably  be  justified  in  selling  them  as  P's  agent. 

4.  If  a  person  has  usually  or  frequently  employed 
another  to  do  certain  acts  for  him,  and  has  usually  rati- 
fied such  acts  when  done,  such  other  person  becomes  his 
implied  agent  to  do  such  acts.  The  agent  may  bind 
his  principal  when  acting  within  the  apparent  scope  of 
his  authority. 

Care  must  be  taken  by  a  person  dealing  with  an  agent 
by  virtue  of  the  agent's  apparent  authority  to  see  that 
all  the  elements  of  estoppel  are  present. 

EXAMPLES 

S29.  A,  the  agent  of  P,  sells  X  1,000  cigars  for  $80,  at 
sixty  days.  Thirty  days  thereafter  A  calls  on  X  and  asks 
him,  **If  he  would  just  as  soon  pay  for  those  cigars  as  not?" 
to  which  X  replies  that  he  would  "as  soon  pay  it  then  as  any 
other  time."  A  takes  the  money  and  absconds.  P  brings  an 
action  against  X  at  the  expiration  of  the  sixty  days  for  the 
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purchase  price  of  the  cigars.  X  defends  on  the  ground  that 
A  having  had  authority  to  sell,  had  implied  power  to  collect 
and  that  the  payment  to  A  discharged  the  debt.  His  defense 
failed.     Authority  to  sell  does  not  imply  authority  to  collect 

dSO.  P  engaged  A  as  his  attorney  and  through  him  loaned 
X  $8,000  on  bond  and  mortgage  for  five  years.  P  left  the 
papers  with  A  and  authorized  him  to  collect  the  interest  but 
not  the  principal.  After  the  principal  became  due  A  pro- 
duced the  bond  and  mortgage  and  received  from  X  two  pay- 
ments of  $1,000  each.  Later  A  went  to  X,  told  him  he  had 
the  bond  and  mortgage  in  his  possession,  but  did  not  exhibit 
them,  and  demanded  of  X  an  additional  payment,  whereupon 
X  gave  him  another  $1,000.  A  then  sold  the  bond  and  mort- 
gage, forging  P's  name  to  an  assignment  and  then  collected 
the  remaining  $5,000  from  X.  It  will  be  noticed  that  A  had 
authority  to  collect  the  interest. 

This,  coupled  with  his  possession  of  the  bond  and  mortgage, 
gave  him  apparent  authority  to  collect  the  first  $2,000.  As 
to  the  third  $1,000,  the  court  applied  the  rule  that  "informa- 
tion  proving  to  be  truthful  amounts  to  knowledge,''  and  de- 
cided that  A  also  had  apparent  authority  to  collect  it.  When 
A  parted  with  the  bond  and  mortgage  he  divested  himself  of 
apparent  authority  so  that  P  could  recover  from  X  the  last 
$5,000  paid  to  A.* 

5.  The  scope  of  authority  of  a  general  agent  is  not 
limited  by  secret  instructions.  One  who  deals  vnth  a 
special  agent  is  bound  to  inquire  into  the  scope  of  his 
authority,  but  he  is  not  bound  by  instructions  to  the 
agent  which  the  principal  intends  shall  be  kept  secret 

1  Facts  taken  from  Crane  v.  Gruenewald,  120  N.  Y.  274. 

For  other  cases  see  Central  Trust  Co.  v.  Folsom,  96  App.  Dir.  (N.  Y.) 
40;  Bickford  v.  Mcuier,  107  N.  Y.  490;  Graves  v.  Horton,  38  Minn.  «6; 
Johnson  v.  Hurley,  115  Missouri,  513;  Butler  ▼.  Mapes,  9  Wallace  (U.  S. 
Supreme),  766. 


PRINCIPAL  AND  AGENT  «78 


881.  A  Is  given  P's  horse  to  sell  "at  a  good  price.'*  A  sells 
the  horse  to  X  for  a  reasonable  amount.  P  is  bound.  If  A 
had  been  instructed  to  sell  the  horse  for  as  much  as  he  could 
get  over  $100,  P  would  not  be  bound  if  A  sold  the  horse  for 
less  than  $100.^ 

847.  PrincipaTs  obligations  to  agent  in  general. — The 
relation  of  an  agent  to  his  principal  is  fiduciary  and 
eadb,  therefore,  owes  a  high  duty  to  the  other.  The 
duty  resting  upon  the  principal  may  be  subdivided  into 
compensation,  indemnification  and  reimbursement. 

848.  Agent*8  right  to  compensation. — ^The  agent  is 
entitled  to  the  reward  or  commission  provided  in  an  ex- 
press contract  or,  where  no  express  provision  is  made, 
to  reasonable  or  the  customary  compensation  for  his 
services.  If  all  the  conditions  precedent  are  fulfilled, 
the  agent's  right  is  not  afiPected  by  the  principal's  fail- 
ure to  avail  himself  of  the  services.  Where  an  agent's 
acts  are  ratified  he  will  become  entitled  to  compensa- 
tion, but  the  ratification  must  be  an  out  and  out  ratifi- 
cation and  not  a  mere  attempt  on  the  part  of  the  prin- 
cipal to  avoid  further  loss  on  the  unauthorized  acts  of 
his  agent.  Where  the  agency  is  revoked  by  a  principal 
the  following  rules  apply: 

1.  If  the  revocation  be  vnx)ngful,  i.  e.,  before  the  con- 
tract of  agency  expires  and  without  good  cause,  the 
agent  has  one  of  three  remedies. 

(a)  He  may  treat  the  contract  as  existing  and  sue 
for  each  installment  of  compensation  as  it  falls  due.  In 
some  states,  including  New  York,  this  is  not  allowed. 
After  suit  is  brought  for  one  installment  the  contract 
comes  to  an  end. 

1  Hatch  ▼.  Taylor,  10  N.  H.  588. 
XII— 18 
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(b)  He  may  treat  the  contract  as  rescinded  and  sue 
for  the  reasonable  value  of  his  services  already  per- 
formed. 

(c)  He  may  treat  the  contract  as  broken  and  sue  for 
breach.  The  agent  is  bound  to  seek  other  employment 
immediately  and  to  subtract  his  new  salary  from  the 
promised  compensation  xmder  the  old  contract  to  ascer- 
tain the  damages. 

2.  If  the  revocation  be  rightful  the  agent  is  not  en- 
titled to  damages,  but  may  have  reasonable  compensa- 
tion for  his  services  then  performed,  unless  his  discharge 
was  caused  by  gross  misconduct,  incompetence  or  neg- 
ligence. 

3,  If  the  revocation  is  caused  by  impossibility  of  per- 
formance the  agent  is  entitled  to  the  reasonable  value 
of  his  services. 

An  agent  may  not  recover  for  services  rendered  in  an 
illegal  employment  nor  where  he  has  renounced  his  con- 
tract without  good  cause  before  its  expiration.  Some 
courts  allow  the  agent  the  reasonable  value  of  his  serv- 
ices less  the  damages  caused  by  the  breach  where  the 
agent  renounces  after  having  performed  a  substantial 
part  of  the  contract. 

EXAMPLES 

882.  P  engages  A  to  negotiate  a  loan  on  P's  house  at  6  per 
cent  interest  for  three  years.  A  procures  a  person  willing  and 
ready  to  lend  the  desired  amount  on  the  desired  terms  but  P 
refuses  the  proferred  loan.  A  may  recover  the  reasonable 
value  of  his  services. 

333.  P  engages  A  as  a  salesman  for  a  period  of  six  months 
at  a  salary  of  $100  a  month  and  expenses,  but  discharges  him 
at  the  end  of  the  month.  A  may  -sue  for  the  reasonable  value 
of  the  month's  services  or  he  may  sue  for  the  whole  $600,  less 
any  sums  he  may  be  able  to  earn  ^during  the  ensuing  months. 
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849.  Double  commissions. — Ordinarily  a  person  can- 
not serve  two  masters  faithfully.  An  agent  cannot 
drive  a  good  bargain  for  the  seller  and  for  the  pur- 
chaser, and  inasmuch  as  good  faith  is  demanded  of  an 
agent  he  will  not  be  allowed  to  recover  any  compensa- 
tion where  each  principal  is  a  third  person  in  respect  to 
the  other  and  to  the  agent.  Two  exceptions  are  made 
to  this  rule.  If  both  principals  have  full  knowledge 
of  the  agent's  dual  relations  and  consent  thereto,  or  if 
the  agent's  services  are  completely  rendered  when  he 
brings  the  parties  together  and  they  then  enter  into  their 
own  negotiations,  the  agent  will  be  entitled  to  double 
commissions. 

850.  Agenfs  right  to  indemnification. — The  prin- 
cipal is  bound  to  indemnify  the  agent  for  any  charges 
the  latter  may  be  compelled  to  pay  by  reason  of  inno- 
cently following  instructions.  But  if  the  act  is  illegal 
and  the  agent  knew  it  to  be  he  cannot  look  to  his  prin- 
cipal for  recovery. 

EXAMPLE 

834.  P  tells  A  to  go  upon  a  neighboring  field  and  drive  a 
cow  into  the  road.  It  transpires  that  the  cow  belongs  to  X 
and  that  X  owned  the  field.  If  the  cow  be  lost  X  may  sue  A, 
but  A  may  recover  from  P  if  he  did  not  know  the  cow  or  the 
field  belonged  to  X,  and  if  he  had  no  good  reason  for  knowing. 

351.  Agenfs  right  to  reimbursement. — ^An  agent  is 
entitled  to  reimbursement  for  all  reasonable  and  neces- 
sary outlays  not  due  to  his  own  fault  or  negligence, 
unless  he  knew  he  was  working  for  an  illegal  end. 

852.  Agenfs  liens. — ^An  agent  has  a  special  lien  on 
his  principars  property  for  compensation  for  services 
performed  in  relation  to  that  property.  It  is  a  pos- 
sessory lien  and  ends  when  the  agent  parts  with  posses- 
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sion.  In  the  case  of  factors,  bankers  and  attorneys  a 
lien  for  the  general  balance  of  accounts  exists  in  favor 
of  the  agent. 

EXAMPLES 

885.  F  engages  A  to  purchase  ponies  for  him.  At  the  end 
of  the  agreed  purchasing  trip  P  owes  A  $100.  A  then  goes 
on  another  trip  and  returns  with  five  ponies  each  worth  $100. 
He  refuses  to  turn  these  over  till  all  his  salary  is  paid  and  the 
$100  arrears.  P  tenders  the  salary  due  on  account  of  the  second 
trip  and  then  brings  an  action  to  get  possession  of  the  five 
ponies.  He  will  succeed,  for  A's  lien  for  the  $100  attached  only 
to  the  horses  purchased  on  the  first  trip. 

886.  Af  an  attorney,  draws  up  a  contract  for  X  and  advises 
him  in  the  establishment  of  a  business.  He  may  retain  any 
papers  belonging  to  X  which  may  come  into  his  possession, 
whether  they  relate  to  either  of  these  matters  or  not,  until  lus 
bill  is  paid. 

858.  Relations  of  principal  and  agent  to  third  per- 
sons in  general. — ^As  was  pointed  out  in  section  884,  the 
relation  of  agency  presumes  the  existence  of  a  third 
person  who  is  brought  into  contractual  relation  with 
the  principal  by  the  agent.     In  some  cases,  a  principal 
may  become  obligated  to  total  strangers  through  the 
wrongful  acts  of  his  agent  and  again  the  agent,  though 
seeking  to  bind  his  principal,  may  make  himself  alone 
liable.     The   rights   and  liabilities   of   principals  and 
agents  in  respect  to  third  persons  and  to  strangers  forms 
the  most  important  part  of  the  subject  of  agency. 

854.  Where  the  principal  alone  is  hound. — ^Where  an 
agent  acts  within  the  apparent  scope  of  his  authority 
or  where  his  contract  is  ratified,  the  principal  alone  is 
bound. 

855.  Where  the  agent  alone  is  bound. — ^Where  an 
agent  makes  a  contract  ostensibly  for  his  principal  but 
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beyond  the  scope  of  his  authority,  he  will  be  liable  for 
a  breach  of  warranty  under  the  rule  already  mentioned 
that  an  agent  warrants  that  he  is  acting  within  the 
scope  of  his  authority.  Where  an  agent  makes  a  willful 
misrepresentation  and  thereby  induces  a  third  person  to 
change  his  position  to  his  detriment,  the  agent  may  be 
sued  in  tort  for  deceit.  An  agent  alone  is  bound  where 
he  knowingly  represents  an  incompetent  or  fictitious 
principal  or  where  the  third  person  extends  credit  exclu- 
sively to  the  agent.  If  the  principal  is  an  alien,  most 
states  will  regard 'that  fact  as  presumptive  evidence  of 
the  third  person's  intention  to  give  credit  to  the  agent 
only.  If  an  agent  makes  a  contract  under  seal  in  his 
own  name,  and  the  seal  is  not  superfluous,  he  alone  will 
be  liable. 

EXAMPLES 

387.  A,  B,  C  and  D,  with  certain  others  form  a  temperance 
club  which  is  not  incorporated  and,  therefore,  under  the  laws 
of  the  state  in  which  meetings  are  held,  is  not  recognized  as  a 
legal  being.  A,  B,  C  and  D  make  a  contract  with  X  and  sign 
it,  "Exec,  Com,  O,  T.  R,  Club,  A,  B,  C,  D."  X  perfoms  his 
part  of  the  contract,  but  the  club  fails  to  perform  and  X  sues 
A,  B,  C  and  D,  It  was  held  that  inasmuch  as  the  agents  had 
no  principal  they  were  personally  liable,  not  on  the  contract, 
but  for  breach  of  warranty  of  authority, 

888,  A,  the  agent  of  F,  a  promoter,  represents  to  X  that 
certain  shares  of  stock  have  been  sold  to  Y  for  $100  each  and 
that  the  company  has  valuable  coal  mines.  X  purchases 
through  A  $500  worth  of  the  capital  stock  of  the  company. 
It  transpires  that  Y  had  not  bought  any  of  the  stock  and  that 
the  company  merely  had  an  option  to  buy  some  land  of  specula* 
tive  value.  If  A  made  the  false  representations  without  au- 
thority from  P,  X  may  sue  A  for  the  damages  he  has  sustained, 

839.  A,  the  agent  of  P,  who  resides  in  England,  buys  goods 
for  P  on  credit  from  X,     P  refuses  to  pay  for  the  goods.     If 
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an  action  were  brought  by  X  in  England  A  alone  would  be 
liable.  The  same  result  would  be  reached  in  some  of  our  states, 
including  perhaps  Maine,  Pennsylvania,  and  Louisiana.  In 
New  York  and  most  states,  however,  the  fact  that  P  is  a  for- 
eigner would  not  affect  X's  rights  against  P  except  as  a  mat- 
ter of  evidence  and  the  question  of  whether  X  had  given  ex- 
clusive credit  to  A  would  be  a  fact  to  be  determined  by  the  jury. 

856.  Where  both  principal  and  agent  are  bound.— 
Where  an  agent  acts  for  an  undisclosed  principal  the 
third  person  on  discovering  the  truth  may  elect  to  hold 
either  the  agent  or  the  principal,  but  the  liability  will 
be  located  when  an  absolute  election  is  made. 

There  are  certain  exceptions  to  this  rule.  A  prin- 
cipal whose  name  or  existence  is  not  disclosed  will  not 
be  held  liable  on  a  negotiable  instrument  or  a  contract 
under  seal.  If  a  principal  settles  the  amount  of  his  in- 
debtedness to  a  third  person  with  his  agent  before  his 
existence  becomes  known  to  the  third  person,  he  wall  be 
freed  from  further  liability.  Where  an  agent  dis- 
closes the  existence  of  a  principal,  but  does  not  give  his 
name,  the  alternative  liability  of  the  principal  or  the 
agent  will  be  assumed  to  have  been  accepted  by  the  third 
party  unless  the  agent  uses  terms  in  making  the  con- 
tract that  clearly  show  that  he  intends  the  principal 
only  to  be  bound.  Where  a  disclosed  principal  settles 
with  an  agent  the  third  person  may  elect  to  sue  either 
the  principal  or  the  agent. 

EXAMPLES 

S40.  A  purchases  from  X  a  quantity  of  silk  in  his  own  name, 
but  as  a  matter  of  fact  for  the  benefit  of  P,  who  receives  the 
goods.  X  upon  discovering  the  truth  may  hold  either  A  or 
P.  If,  before  X  is  apprised  of  A's  relations  to  P,  the  latter 
pays  to  his  agent  the  price  of  the  silk,  X  will  have  a  right  of 
action  against  A  only. 
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841.  A  signs  a  promissory  note  with  his  own  name  and  givea 
it  to  X  for  goods  bought  on  behalf  of  P.  X  negotiates  the 
note  to  Y)  who  sues  P  on  it  as  -the  undisclosed  principal  of  A. 
P  will  win,  for  an  agent  who  signs  negotiable  paper  in  his  own 
name  is  personally  liable  thereon, 

842.  Aj  as  agent  for  P,  buys  goods  for  X,  having  first  been 
paid  by  P.      X  may  sue  either  A  or  P. 

857-  Where  neither  agent  nor  principal  is  botmd. — 
Where  a  principal  dies  and  an  agent  in  ignorance  of 
his  death  makes  a  contract  with  a  third  person,  neither 
the  agent  nor  the  estate  of  the  deceased  principal  will 
be  liable  on  the  contract.  If  an  agent  signs  a  contract 
as  agent  for  a  person  not  his  principal  and  explains  the 
facts,  neither  the  agent  nor  the  principal  will  be  liable, 
the  former  because  he  has  not  warranted  his  authority 
and  the  latter  because  he  has  not  given  the  authority  to 
contract, 

EXAMPLES 

843.  A  tells  X  that  P  is  desirous  of  having  a  rare  book 
which  X  owns,  but  adds  that  he  has  no  authority  to  buy  it 
though  he  believes  P  will  ratify  the  purchase.  X  gives  the 
book  to  A  for  P,  but  the  latter  refuses  to  take  it.  X  can  hold 
neither  P  nor  A. 

844.  A  is  appointed  by  P  his  agent  and  given  a  power  of  at* 
tomey  to  sell  his  country  home.  A  makes  a  contract  with  X 
not  knowing  that  at  the  time  it  is  signed  P  had  died.  P's 
executor  refuses  to  execute  a  deed.  X  has  no  rights  against 
the  estate  of  P  nor  against  A  individually.  If  A  knew  of  P's 
death  he  would  be  liable  for  the  damages  X  might  sustain  on 
the  ground  that  he  acted  for  a  fictitious  person. 

858.  TMrd  person^s  UabiUties  to  agent. — ^Where  an 
agent  is  the  real  principal  and  the  third  party  knows 
and  deals  with  him  as  such,  the  agent  may  sue  in  his 
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own  name  on  a  contract  signed  by  him  as  agent  for 
another.  So  in  general  whenever  an  agent  is  bound  on 
a  contract  personally  he  has  the  reciprocal  right  of  en- 
forcing in  his  own  name  the  contract  against  the  third 
person.  An  agent  who  has  a  special  interest  in  the  sub- 
ject-matter of  the  agency  may  sue  in  his  own  name. 

Where  a  principal  is  undisclosed  the  agent  may  en- 
force the  contract  with  a  third  person  unless  the  prin- 
cipal asserts  his  rights.  In  this  latter  case,  the  third 
person  may  set  up  every  defense  that  could  have  been 
invoked  against  the  agent  at  the  time  the  third  party 
was  first  notified  of  the  agency.  Where  an  agent  pays 
money  to  a  third  person  on  behalf  of  his  principal  imder 
a  mistake  of  fact  or  in  pursuance  of  an  illegal  contract 
whose  illegality  was  unknown  to  the  agent  at  the  time, 
he  may  recover  the  money  through  an  action  brought 
in  his  own  name. 

If  a  third  person  commits  a  tort  against  an  agent, 
he  may  recover  whatever  damages  he  may  sufiFer 
though  the  main  injury  be  infiiicted  upon  his  principal. 
An  agent  discharged  by  his  employer  through  the 
malicious  and  unjustifiable  procurement  of  a  third  per- 
son may  bring  an  action  for  the  damages  he  i!nay  suffer 
even  though  the  principal  in  discharging  him  breaks  his 
contract. 

EXAMPLES 

S46.  A  enters  into  a  written  contract  with  X  signed  by  A 
as  agent  for  P.  A  explains  at  the  time  the  contract  is  made 
that  he  is  using  F's  name  without  his  permission  in  order  to 
induce  Y  to  take  an  assignment  of  the  contract.  X  later  re- 
fuses to  perform.     A  may  sue  in  his  own  name. 

846.  A  makes  a  contract  with  P  whereby  he  is  to  receive  as 
compensation  for  procuring  a  contract  with  X  to  purchase  the 
latter's  yield  of  apples,  one-fourth  of  all  the  apples  delivered 
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under  the  contract.  A  procures  the  contract.  Subsequently 
X  refuses  to  deliver  the  apples.  A  has  a  right  of  action 
against  X  for  he  has  a  special  interest  in  the  subject  matter 
of  the  contract, 

847.  A  signs  a  contract  under  seal  in  his  own  name  with  X, 
the  benefit  of  the  contract  to  go  to  P.  A,  and  not  P,  may  sue 
on  this  contract,  it  being  a  general  rule  that  the  parties  named 
in  a  sealed  instrument,  and  they  only,  may  sue  and  be  sued 
on  it. 

848.  A  offers  to  buy  from  X  a  team  of  horses,  delivery  to  be 
made  at  the  end  of  the  regular  pasture  season.  Later  A  in- 
forms X  that  he  would  like  an  earlier  delivery  and  X  gives  him 
another  team  for  gratuitous  use,  till  the  purchased  team  is  de- 
livered. A  absconds  with  the  horses  and  later,  P,  his  undis- 
closed principal,  demands  the  delivery  of  the  purchased  team, 
producing  at  the  time  of  the  demand  a  receipt  from  X  to  A. 
In  an  action  by  P  for  the  money  given  X  for  the  team  X  may 
counterclaim  for  the  value  of  the  horses  already  delivered  to  A. 

S49.  P  gives  A,  his  agent,  money  to  pay  to  X.  A  pays  Y 
by  mistake.  He  may  sue  for  the  return  of  the  money  in  his 
own  name.  If,  however,  Y  was  a  creditor  of  P  he  would  be 
justified  in  retaining  the  money  unless  he  knew  of  the  mistake 
at  the  time  he  accepted  it.   . 

860.  X  prints  a  libel  in  reference  to  the  subject-matter  of  A's 
agency.  A  may  bring  an  action  in  his  own  name  for  loss  of 
commission,  and  his  principal  may  also  bring  an  action  for 
whatever  loss  he  himself  may  have  suffered. 

S51.  A  is  hired  by  P  for  a  definite  time  to  solicit  insurance. 
X  procures  A's  discharge.  A  may  sue  X  for  the  damages  sus- 
tained. 

859.  lAabUity  of  third  persons  to  principal. — The 
liability  of  a  third  party  ordinarily  is  in  favor  of  the 
principal  only.  An  undisclosed  principal,  as  we  have 
seen,  may  step  in  and  assert  his  rights.  How^ever,  every 
person  has  a  right  to  choose  those  vdth  whom  he  will  con- 
tract and  where  exclusive  credit  is  given  to  the  agent 
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or  where  personal  trust  or  confidence  is  reposed  in  the 
agent  or  special  reliance  is  placed  on  the  agent's  skill 
or  knowledge^  the  undisclosed  principal  cannot  substi- 
tute himself  for  his  agent.  This,  of  course,  does  not 
apply  to  ordinary  contracts  of  sale.  The  fact  that  an 
agent  for  an  undisclosed  principal  has  made  his  con- 
tract in  writing  or  has  affixed  an  imnecessary  seal  will 
not  deprive  the  principal  of  any  of  his  rights  under  the 
contract. 

Sut  a  principal  has  no  right  against  a  third  person 
on  a  contract  procured  by  the  fraud  of  an  agent  acting 
within  the  scope  of  his  authority,  even  though  the  prin- 
cipal does  not  authorize  the  agent  to  act  fraudulently. 
Money  paid  to  the  agent  of  the  undisclosed  principal 
is  a  good  defense  in  an  action  by  a  principal,  but  one  also 
paying  money  to  an  agent  after  the  fact  of  his  agency 
is  disclosed  does  so  at  his  peril.  A  principal  has  a  right 
of  action  against  anybody  who  interferes  with  his  agent 
wrongfully  causing  the  principal  to  lose  his  agent's 
services  wholly  or  in  part. 

EXAMPLES 

362.  X  maliciously  and  without  just  cause  obtains  the  ar- 
rest of  an  engineer  on  the  P.  R.  R.,  thus  causing  the  stoppage 
of  trains  and  damage  to  the  railroad.  X  is  liable  to  the  rail- 
road for  the  damages  suffered. 

859.  X  and  A  enter  into  a  written  contract  for  the  sale  and 
purchase  of  ten  shares  of  stock  at  $60  each  and  each  places 
his  seal  on  the  contract.  X  refuses  to  deliver  and  the  market 
value  of  the  stock  goes  up  to  $60.  Under  the  statute  no  seal 
was  necessary  to  the  contract.  P,  the  imdisclosed  principal  of 
A,  has  a  right  of  action  for  $100  damages  against  X,  for  the 
seal  was  mere  surplusage. 

354.  X  gives  his  promissory  note  to  A  in  performance  of  a 
contract  in  which  P  is  the  undisclosed  principal.     Only  A  may 
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sue  on  the  note;  in  practice  the  note  may  be  endorsed  to  P 
who  may  sue  as  the  holder. 

860.  Agenfs  obligations  to  his  principal. — ^An  agent 
ordinarily  owes  five  duties  to  his  principal.  He  must 
obey  the  principars  instruction;  he  must  exercise  skill, 
judgment  and  care  in  the  prudent  performance  of  his 
duties;  he  must  act  with  the  highest  good  faith  in  the 
management  of  his  principal's  business ;  he  must  account 
duly  for  the  profits  and  proceeds  of  the  agency ;  and  he 
must  act  in  person  unless  by  the  principal's  authority 
or  by  custom  he  is  permitted  to  act  through  a  sub-agent. 

861.  Agenfs  duty  to  obey. — ^When  a  principal  maps 
out  one  course  for  his  agent,  the  agent  will  pursue  an- 
other at  his  own  risk.  Reasonable  care  and  diligence 
in  selecting  or  pursuing  another  course  is  no  defense. 
An  agent,  of  course,  will  incur  no  liability  for  failure 
to  do  an  illegal  act  and  his  deviation  from  a  prescribed 
course  may  be  excused  by  the  principal  through  ratifica- 
tion expressed  or  implied.  Where  an  agent  has  a  lien 
on  goods  which  he  is  to  sell  at  a  minimum  price  named 
by  the  principal  he  may  sell  at  a  fair  miarket  price 
though  below  that  fixed  by  the  principal,  if  after  due 
notice  the  principal  refuses  to  pay  his  indebtedness  to 
the  agent. 

862.  Agenfs  duty  to  be  prudent. — ^An  agent  must 
use  the  care,  skill  and  diligence  ordinarily  observed  by 
prudent  men  engaged  in  similar  imdertakings  under 
similar  circumstances.  The  agent  warrants  his  ability 
unless  the  principal  has  notice  or  knowledge  of  his  de- 
ficiency. 

EXAMPLE 

65fi.  P  hires  A  as  a  painter.  A,  while  about  his  work,  ruins 
some   valuable   marble  through   ignorance.     A  will   be   liable. 
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for  in  accepting  the  job  he  held  himself  out  as  a  qualified 
painter. 

868.  Agenfg  duty  to  use  good  faith. — ^An  agent 
stands  in  a  position  of  trust  to  his  principal  and  must 
act  for  the  principal  alone.  He  is  bound  to  give  his 
principal  due  notice  of  all  facts  that  may  affect  his  in- 
terest. For  example,  an  agent  cannot  buy  what  he  is 
delegated  to  sell.  A  third  person  who  deals  with  an 
agent,  knowing  of  the  agent's  breach  of  good  faith, 
does  so  at  his  peril.  It  has  been  held  that  a  principal 
may  enjoin  his  agent  from  using  trade  secrets  learned 
while  in  the  employment  of  the  principal 

864.  Agents  duty  to  account. — ^An  agent  is  not  en- 
titled to  secret  profits,  but  must  account  for  all  moneys 
received  in  the  transaction  of  his  principars  business. 
Even  in  the  case  of  illegal  transactions,  he  is  bound  to 
keep  and  render  accounts.  An  agent  who  mixes  the 
property  of  his  principal  with  his  own  property  will  be 
absolutely  liable  for  any  loss  that  may  result. 

865.  Agents  duty  to  act  in  person. — ^An  agent  is 
bound  to  act  in  person  wherever  his  business  requires 
the  exercise  of  discretion  or  judgment,  but  he  may  del- 
egate such  powers  and  duties  as  are  merely  ministerial 
or  mechanical  in  their  nature. 

EXAMPLES 

866.  P  empowers  A  to  accept  by  way  of  accommodation  cer- 
tain bills  of  exchange  drawn  on  him.  A  may  not  delegate  to 
X  the  power  to  select  on  behalf  of  P  the  bills  of  exchange 
which  are  to  be  accepted,  but  after  having  made  the  selection 
himself,  he  may  delegate  to  X  the  authority  to  write  the  ac- 
ceptance on  the  selected  bills. 

Where  an  agent  is  empowered  by  his  principal  to 
select  sub-agents,  his  duties  require  that  he  exercise  due 
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care  in  selecting  them.     When  that  duty  is  fulfilled 
the  sub-agent  becomes  the  agent  of  the  principal* 

EXAMFIiE 

867.  P  deposits  a  check  in  the  A  bank  m  New  York  for  col- 
lection. The  A  bank  sends  the  check  to  the  X  bank  in  St. 
Louis  with  instructions  to  present  it  at  the  Y  bank  in  that  city 
upon  which  the  check  is  drawn.  The  X  bank  does  not  make  a 
prompt  presentation  and  demand  and  in  the  meantime  the  Y 
bank  fails. 

In  the  above  example  some  states  hold  that  the  A 
bank  would  be  liable  for  any  loss  arising  out  of  the  neg- 
ligence of  the  X  bank,  while  other  states  hold  that  the 
depositor  gives  his  bank  authority  by  implication  to 
select  its  correspondent  bank  to  make  the  collection,  in 
which  case  the  correspondent  bank  becomes  the  direct 
agent  of  the  depositor.  .Under  the  latter  rule,  the  A 
hank  would  be  liable  only  in  the  event  of  its  failure  to 
use  due  care  in  the  selection  of  its  correspondent. 

866.  Special  forms  of  agency. — The  general  prin- 
ciples which  have  been  stated  in  the  preceding  sections 
apply  to  all  agents  and  their  principals,  but  certain 
well  defined  forms  of  agency  need  special  treatment. 
The  peculiar  rules  applicable  to  these  special  forms  of 
agency  are  often  derived  from  statute  and,  therefore, 
may  differ  more  or  less  from  state  to  state;  but  many 
of  the  attributes  of  these  forms  of  agency  are  the  result 
of  custom  and  find  their  sanction  in  the  common  law. 

867-  Del  credere  agents. — ^A  del  credere  agent  is  one 
who  guarantees  the  accounts  of  the  customers  who  be- 
come debtors  to  his  principal  through  his  solicitation. 
In  most  of  the  states  of  the  Union  the  contract  between 
the  principal  and  his  del  credere  agent  need  not  be  in 
writing.     This  is  contrary  to  the  usual  rule  governing 
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the  contract  of  guaranty.  In  fact,  the  agent  is  pri- 
marily liable.  The  transactions  brought  about  by  a 
del  credere  agent  amount  to  a  sale  to  the  agent  and  a 
resale  to  the  customer.  The  titles  to  the  goods,  how- 
ever, pass  directly  from  the  principal  to  the  third  per- 
son. 

868.  Gratuitous  agents. — ^An  executory  contract 
whereby  one  promises  to  act  as  agent  without  consid- 
eration is  not  enf orcible  against  him.  If,  however,  the 
agent  enters  upon  the  execution  of  the  contract,  he  is 
bound  to  use  the  same  degree  of  care  and  prudence  that 
reasonable  men  exercise  under  like  circumstances. 

869.  Factors. — Factors  or  commission  merchants  are 
agents  to  whom  goods  are  sent  for  the  purpose  of 
sale.  The  factor  is  a  bailee  with  the  right  to  sell  the 
goods  in  his  own  name  for  cash  or  on  the  usual  terms 
of  credit  and  with  the  power  to  receive  the  price  and 
to  execute  and  deliver  a  binding  discharge  to  the  buyer. 
He  has  a  lien  upon  the  goods  for  the  balance  in  his 
favor  of  the  account.  A  voluntary  relinquishment  of 
possession  destroys  the  lien.  These  common  law  rights 
and  liabilities  are  generally  modified  by  statutes  known 
as  the  "factors  acts." 

870.  Auctioneers. — ^Auctioneers  are  agents  who  sell 
property  to  the  public  at  the  highest  price  offered. 
When  the  goods  are  knocked  down  the  auctioneer  be- 
comes the  agent  of  the  seller  with  power  to  sign  the 
memorandum  of  sale  in  his  behalf  for  the  purpose  of 
satisfying  the  statute  of  frauds.  The  auctioneer  has 
possession  of  the  goods  and  a  lien  on  them  for  his 
charges.  He  must  sell  them  for  cash  and  can  accept 
other  goods,  negotiable  paper  or  credit  only  when  given 
special  authority.  He  may  sue  the  purchaser  in  his 
own  name  and  may  receive  payment  for  the  seller.     He 
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has  no  implied  power  to  warrant  and  is  without  power 
to  rescind  a  sale. 

871.  Attorneys  at  Icew. — ^An  attorney  at  law  is  an 
agent  to  represent  his  principal  in  the  prosecution  of 
legal  actions  and  in  the  conduct  of  other  legal  and 
equitable  proceedings.  He  is  an  oflBcer  of  the  court 
and  as  such  is  given  large  powers  and  is  held  to  high 
responsibilities.  He  may  control  the  proceedings,  but 
cannot  waive  a  substantial  right  acquired  by  his  client. 
He  can  in  no  way  compromise  his  client's  claim  or 
release  sureties  or  discharge  liens,  but  he  may  accept 
payment  in  full  and  give  a  release.  An  attorney  is 
liable  to  his  client  for  careless  management  or  neglect 
of  the  affairs  intrusted  to  him. 

The  attorney's  lien  is  a  general  lien  upon  all  the 
papers  of  his  client  in  his  possession  and  also  upon  the 
fund  or  judgment  which  he  has  recovered.  Ordinarily 
an  attorney  who  obtains  judgment  may  give  notice  to 
the  debtor  that  his  compensation  has  not  been  paid  and 
that  if  the  debtor  pays  his  creditor  without  first  dis- 
charging the  lien  of  the  creditor's  attorney  on  the  judg- 
ment, he  does  so  at  his  peril. 

872.  The  termination  of  agency. — ^Agency,  it  has 
been  seen,  is  created  by  contract  expressed  or  implied, 
and  is  terminated  in  the  same  way  that  other  contracts 
are  discharged.  The  relation  may  be  terminated  by 
agreement,  which  agreement  may  be  entered  into  at  the 
time  of  the  creation  of  the  agency  or  thereafter. 

Where  the  object  of  the  agency  has  been  performed, 
or  where  a  time  specified  in  the  original  contract  expires, 
then  in  accordance  with  the  original  agreement  the 
agency  terminates.  The  original  contract  of  employ- 
ment may  give  one  of  the  parties  the  right  to  terminate 
the  agency  on  certain  conditions,  and  in  accordance  with 
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these  terms  the  contract  may  be  revoked  or  renounced. 
Where  no  time  is  specified  and  the  contract  says  noth- 
ing as  to  the  right  to  revoke  or  renomice  the  authority, 
ordinarily  the  authority  may  be  revoked  or  renounced 
at  any  time  on  notice. 

The  authority  granted  the  agent  may  be  revoked  or 
renounced,  though  in  so  doing  the  contract  is  broken. 
An  agent  cannot  insist  upon  acting  as  agent  after  the 
principal  revokes  his  authority,  but  he  may,  of  course, 
bring  an  aotion  for  damages  for  the  breach  of  contract 
There  are  two  principal  exceptions  to  this  rule.  Author- 
ity cannot  be  revoked  where  it  is  coupled  with  an  in- 
terest, neither  can  it  be  revoked  so  as  to  be  binding  upon 
third  persons  imtil  notice  has  been  given  to  those  to 
whom  the  agent  has  been  held  out  as  having  authority. 

The  relation  of  principal  and  agent  may  also  be  ter- 
minated by  operation  of  law.  Thus,  the  destruction 
of  the  subject-matter  of  the  agency;  the  bankruptcy  of 
either  party;  the  insanity  of  either  party;  the  death  of 
either  party;  or,  under  the  conmion  law,  the  marriage 
of  a  female  principal  will  terminate  the  agency.  In  aU 
of  these  cases,  however,  if  the  agent  has  an  interest  in 
the  subject-matter  of  the  agency,  his  authority  is  not 
revoked, 

« 
EXAMPLES 

S58.  P  appoints  A  as  agent  to  sell  an  automobile,  and  gives 
A  six  months  within  which  to  sell  it,  during  which  time  A  is  to 
have  possession  and  control  of  the  automobile.  It  is  also 
agreed  that  A  shall  receive  for  his  services  one-third  of  the  re- 
ceipts of  the  sale.  At  the  end  of  one  month  P  seeks  to  revoke 
the  agency.  He  will  not  be  permitted  to  do  so  for  A  has  an 
interest  in  the  subject-matter  of  the  agency.  The  agency  would 
not  be  revoked  on  the  death,  bankruptcy  or  insanity  of  P* 
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If  no  time  were  mentioned  for  the  duration  of  the  contract, 
P  would  have  the  right  to  revoke  the  authority  at  any  time. 

859.  If  in  the  above  example  A  were  not  given  an  interest 

in  the  proceeds  of  the  sale  of  the  automobile,  he  would  have  no 

interest  in  the  subject-matter,  and  P  might  revoke  his  authority 

at  any  time. 
XII— 19 


I 


CHAPTER  XXIII 

MASTER  AND  SERVANT 

878,  Definition.— The  words  "agent"  and  "servant" 
are  frequently  used  interchangeably,  but  technically 
speaking  the  distinction  between  the  relations  of  prin- 
cipal and  agent,  and  master  and  servant,  is  clearly  de- 
finable.     An    agent    is     a    person    authorized    by 
another,  called  the  principal,  to  act  for  him  and  to  rep- 
resent him  in  creating  legal  relations  with  third  persons. 
A  servant  is  a  person  employed  by  another,  called  the 
master,  to  perform  operative  acts  which  do  not  create 
contractual  relations  between  the  master  and  third  per- 
sons.    It  is  evident  that  the  relations  of  master  and 
servant  and  of  principal  and  agent  may  exist  between 
the  same  two  persons  at  the  same  time. 

874.  Independent  contractor  and  fellow  servant— 
An  independent  contractor  is  one  who  undertakes  to 
accomplish  a  certain  purpose  for  another,  but  who  re- 
tains control  over  the  means  and  methods  of  accom- 
plishment. For  example.  A,  the  owner  of  a  building, 
makes  a  contract  with  B  to  repair  the  roof  of  the  build- 
ing for  a  certain  sum.  Here  B  is  an  independent  con- 
tractor, and  A  will  not  be  responsible  for  any  of  the 
torts  of  B  injuring  third  persons  or  their  property  while 
B  is  performing  the  work.  The  following  four  excep- 
tions should  be  noticed,  for  in  each  case  the  employer 
is  responsible  for  the  acts  of  the  independent  contractor. 

1.  Where  the  employer  personally  interferes  with  the 
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work,  and  the  act  performed  by  him  occasioned  the 
injury; 

2.  Where  the  thing  contracted  to  be  done  is  unlawful ; 

8.  Where  the  acts  performed  create  a  public  nui- 
sance; 

4.  Where  an  employer  is  bound  by  statute  to  do  the 
thing  efficiently  and  the  injury  results  from  its  ineffi- 
ciency,^ 

It  is  important  to  define  the  meaning  of  the  term 
feUow-servant,  as  upon  this  definition  depends  in  a  large 
measure  the  rights  of  servants  for  certain  kinds  of  in- 
juries sustained  while  they  are  working  for  their  master. 
A  fellow-servant  is  one  engaged  in  the  same  general 
business  with  another  servant  of  the  same  master.  One 
may  be  superior  in  grade  to  the  other,  or  they  may  not 
be  engaged  at  the  same  time  in  the  same  particular 
work,  but  if  they  are  both  engaged  in  operative  acts 
for  the  same  master  and  are  performing  duties  and 
service  for  the  same  general  purposes,  they  will  be  fel- 
low-servants. 

860.  A  and  B  are  coachman  and  footman  for  C,  and  are 
seated  beside  each  other  when  A  negligently  runs  into  X's 
wagon,  thereby  injuring  B,  who  sues  C  for  A's  negligence.  A 
and  B  are  fellow-servants,  and,  as  will  be  seen  later,  their  mas- 
ter is  not  liable  for  injuries  to  a  servant  caused  by  the  negligence 
of  a  fellow-servant. 

Great  care  should  be  taken  to  distinguish  between 
feUow-servants  and  vice-principals.  The  distinction  is 
not  one  of  rank  among  the  diflFerent  employes,  but  is 
based  on  the  particular  acts  performed  by  an  employe 
at  the  time  the  relation  is  sought  to  be  established.     If 

1  Berg  V.  Parsons,  156  N.  Y.  109. 
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the  act  committed  or  omitted  was  a  mere  operative  ad, 
the  relation  of  fellow-servants  will  arise,  whereas  if  the 
act  committed  or  omitted  was  of  the  kind  which  the 
master  cannot  assign,  but  has  an  absolute  duty  of  per- 
forming properly,  the  person  entrusted  with  the 
performance  will  be  the  vice-principal,  and  the  master 
will  be  responsible  for  the  injury  caused  by  the  negli- 
gence of  that  person. 

876.  Liabilities  of  masters  and  servants  for  negligent 
and  wilful  torts  by  servants. — ^A  master  is  liable  for 
wrong  done  a  third  person  through  the  negligence  of 
his  servant,  if  at  the  time  the  servant  was  acting  within 
the  scope  of  his  authority ;  the  servant  also  will  be  liable, 
but  if  the  injury  is  due  to  contributory  negligence  on 
the  part  of  the  third  person,  neither  the  master  nor  the 
servant  may  be  held  liable. 

EXAMPLES 

S61.  A  hires  B  as  a  driver  who  runs  over  C.  C  may  sue 
either  A  or  B,  and  in  many  jurisdictions  may  sue  them  jointly. 

363.  A  with  a  horse  and  buggy  is  passing  along  a  road  and 
comes  to  a  railroad  crossing,  which  he  attempts  to  cross  at  a 
trot.  While  he  is  on  the  track,  a  train  crashes  into  his  vehicle 
and  he  is  severely  injured.  He  cannot  recover,  for  he  has  con- 
tributed to  the  accident  by  failing  to  "stop,  look  and  listen." 

The  same  rules  apply  to  wilful  torts  committed  by 
servants,  except  that  it  must  be  shown  that  the  servant 
is  acting  in  the  course  of  his  employment,  and  in  sup- 
posed furtherance  thereof. 

EXAMPLES 

863.  A  IS  employed  by  B  as  a  driver,  and  is  returning  with  a 
load  to  his  master's  place  of  business.  On  the  way  he  meets 
a  clerk  of  his  master,  who  asks  him  to  go  up  a  side  street  to  get 
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a  package  for  the  clerk.  A  does  so,  and  while  on  the  side 
street  injures  X.  The  master  is  not  liable,  for  the  relation  of 
servant  and  master  did  not  exist  in  respect  to  the  transaction 
of  procuring  the  package  for  the  clerk. 

864.  A  is  a  ticket  seller  for  the  X  Ferry  Company,  and 
receives  notice  from  the  police  department  to  beware  of  a 
counterfeiter  who  is  passing  counterfeit  nickels.  B  enters  the 
ferry-house  and  gives  A  a  nickel  for  a  ferry  ticket.  A  claims 
that  the  nickel  is  counterfeit,  and  B  thereupon  offers  another 
nickel,  but  A  insists  upon  his  arrest  as  a  coimterfeiter.  C  en* 
ters  the  ferry-house  and  hands  A  a  nickel  for  a  ticket.  A 
claims  that  the  nickel  is  counterfeit;  C  answers  that  it  is  not, 
and  insists  upon  passing  through  the  house  to  the  ferry-boat. 
A  runs  after  him  and  detains  him  for  half  an  hour,  at  the  end 
of  which  time  a  superintendent  tells  A  that  C's  nickel  and  B's 
nickel  are  not  counterfeit. 

The  question  arises,  what  are  the  rights  of  B  and  C  against 
the  X  Ferry  Company?  It  will  be  noticed  that  A  procured 
the  arrest  of  B  pursuant  to  the  information  given  him  by  the 
police  department.  A  did  not  act  in  behalf  of  the  ferry  com- 
pany, for  B  offered  him  another  coin.  The  X  Ferry  Company, 
therefore,  is  not  liable  to  B.  On  the  other  hand,  A  detained 
C  for  the  purpose  of  procuring  a  good  coin  which  C  did  not 
offer  in  exchange  for  the  one  in  dispute.  In  this  case  A  was 
acting  for  the  Ferry  Company  and  it  will  be  liable  for  the  false 
imprisonment  of  C. 

365.  A,  a  street  car  conductor,  gets  into  an  argument  with 
B  a  passenger  and  strikes  him.  The  street  car  company 
will  be  liable  for  the  act  of  A,  for  common  carriers  are  bound 
to  protect  their  passengers  from  injuries  by  fellow-passengers 
and  by  their  own  servants. 

876.  Master^s  non-assignable  duties,  and  the  doctrine 
of  the  assumption  of  evident  risks. — There  are  certain 
duties  which  a  master  cannot  delegate  to  an  employe 
and  in  that  way  clear  himself  from  liability  if  the  duties 
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are  not  performed  or  are  performed  negligently.    He 
must  provide: 

1.  A  safe  place  in  which  to  work; 

2.  Safe  tools; 

8.  A  sufficient  number  of  competent  servants; 

4.  Competent  superintendents; 

5.  Inspection  and  repairing  of  instrumentalities; 

6.  Special  warning  of  extraordinary  dangers. 
The  master  is  not  an  absolute  insurer  of  safety  in  all 

of  these  respects,  but  he  is  bound  to  take  due  care.  On 
the  other  hand,  if  a  servant  with  full  knowledge  of  an 
evident  defect,  remains  in  the  employment  and  is  in- 
jured in  consequence  of  it,  he  assumes  the  risk  and 
cannot  recover.  If,  however,  the  master  promises  to 
repair  the  defect,  the  servant  will  not  be  presumed  to 
have  assumed  the  risk  by  remaining  a  reasonable  time. 

EXAMPLES 

366.  A  hires  common  laborers  who  are  directed  to  make  a 
raft,  float  it  down  from  a  railroad  bridge  to  an  arch  of  a  new 
bridge,  two  hundred  feet  distant,  and  to  remove  scaffolding 
from  under  the  new  bridge.  There  are  dangerous  currents 
in  the  stream,  and  falls  below  the  new  bridge.  While  work- 
ing on  the  raft,  some  of  the  laborers  are  caught  in  the  currents 
and  carried  over  the  falls. 

It  was  held  that  while  the  servant  assumed  the  ordinary  risks 
usually  incident  to  his  employment,  so  far  as  they  may  fairly 
be  presumed  to  have  been  within  his  knowledge  in  the  exercise 
of  ordinary  care,  the  weight  of  the  raft,  the  dangerous  cur- 
rents of  the  stream  and  the  proximity  of  the  falls  below,  made 
it  the  duty  of  the  master  to  furnish  competent  superintendence. 

367.  B,  who  is  erecting  a  building,  directs  some  workmen 
to  build  a  scaffold.  They  use  poor  material,  notwithstanding 
the  fact  that  B  provided  good  material  for  the  purpose.  C,  an 
employ^,  is  injured  by  the  falling  of  the  scaffolding,  his  fall 
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being  caused  by  the  defective  material.  He  brings  an  action 
against  B,  who  defends  on  the  ground  that  the  injury  was  caused 
by  the  negligence  of  a  fellow-servant.  C  may  recover,  for  B  is 
bound  to  furnish  a  safe  place  in  which  to  work,  and  his  servants 
may  assume  that  their  master  has  performed  his  duty  in  that 
regard. 

S68.  A  is  an  employ^  in  a  factory  and  is  engaged  in  operat- 
ing a  machine  with  unguarded  cog  wheels.  While  cleaning 
the  machine,  A  is  injured  through  lack  of  a  guard.  The  factory 
act  requires  that  cog  wheels  shall  be  guarded.  A  brings  an 
action  against  his  employer.  A  cannot  recover,  for  he  has  as- 
sumed an  obvious  risk.^ 

877.  Liability  of  master  to  servant. — It  has  been  seen 
that  a  master  is  not  liable  for  injuries  to  his  servant 
occasioned  by  the  acts  of  a  fellow-servant,  but  that  he 
will  be  held  liable  for  any  injury  caused  by  his  neglect 
to  perform  one  of  the  non-assignable  duties  mentioned 
in  a  previous  paragraph. 

The  fact  that  a  master  has  instructed  a  servant  to 
perform  one  of  these  duties  for  him,  will  furnish  no 
excuse,  for  any  servant  to  whom  such  a  duty  is  dele- 
gated is  raised  while  performing  that  particular  func- 
tion, to  the  grade  of  vice-principal.  It  is  a  fundamental 
rule  that  masters  are  liable  for  injuries  caused  by  the 
negligence  of  their  vice-principals. 

iThe  doctrine  of  assumption  of  evident  risks  and  many  other  common 
law  doctrines  regulating  the  rights  and  liabilities  of  laborers  are  being 
changed  in  many  states  by  employers*  liability  acts.  All  these  statutes  and 
the  important  decisions  bearing  thereon  are  printed  from  time  to  time  in 
the  ''Bulletin  of  the  Bureau  of  Labor/'  published  by  the  Department  of 
Labor,  and  printed  by  the  government  printing  office.  These  bulletins  provide 
invaluable  records  for  employers  of  large  labor  forces.  The  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor  has  made  detailed  studies  of  this  impor- 
tant subject.    See  especially  Labor  Bulletin  No.  126. 


PART  V:    BUSINESS  ASSOCIATIONS 

CHAPTER  XXIV 

PARTNERSHIP  IN  GENERAL 

878.  Definition  and  nature. — Partnership  is  a  legal 
relation  existing  between  two  or  more  persons  who  have 
agreed  either  expressly  or  impliedly  to  combine,  as  prin- 
cipals, their  property,  labor  or  skill  in  carrying  on  a 
lawful  business  enterprise  for  their  joint  profit. 

Every  true  partnership  is  based  upon  contract,  and 
in  no  case  created  by  operation  of  law.  Therefore,  a 
person  cannot  become  a  true  partner  against  his  will. 
The  relation  is  one  of  mutual  trust  and  confidence,  in- 
volving in  a  high  degree  the  principle  of  delectus  per- 
sonarum,  or  the  right  to  choose  one's  associates.  It  is 
on  accoimt  of  this  principle  that  the  consent  of  every 
partner  is  essential  to  the  introduction  of  a  new  member 
into  the  firm.    (But  see  sec.  890.) 

879.  Essential  elements. — The  partnership  relation 
embodies  the  following  essential  elements: 

1.  It  must  be  founded  upon  an  agreement  between 
two  or  more  competent  parties. 

2.  The  association  must  be  unincorporated. 

8.  The  business  contemplated  must  be  a  lawful  one. 
4.  The  purpose  of  the  members  must  be  pecuniary 
gain. 

6.  There  must  be  co-ownership  of  the  profits. 

880.  Agreement  essential. — As  has  been  previously 
stated,  a  true  partnership  is  never  created  by  operation 
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of  law;  nor  does  the  law  ever  presume  its  existence 
arbitrarily.  Invariably  the  relation  is  founded  upon 
a  lawful  contract,  either  express  or  implied,  between 
two  or  more  competent  parties. 

881.  Effect  of  incorporation. — ^When  a  partnership 
association  becomes  incorporated  its  status  is  changed 
to  that  of  a  corporation,  the  features  of  which  are  radi- 
cally different  from  those  of  a  partnership. 

882.  A  lawful  business. — ^A  combination  to  carry  on 
an  illegal  business  as  principals  for  joint  profit  is  not 
a  partnership.  To  render  it  such  the  business  contem- 
plated must  be  lawful. 

888.  Purpose  pecuniary  gain. — Combinations  are 
sometimes  formed  for  philanthropic  or  social  purposes 
and  not  for  pecuniary  gain.  Such  combinations  are  not 
partnerships,  nor  are  their  members  liable  as  partners. 

884.  Co-ownership  of  profits. — To  render  an  associa- 
tion a  partnership,  the  members  must  be  co-owners  of 
the  profits.  In  other  words  they  must  share  in  the 
profits  as  profits.  To  share  in  the  profits  merely  as 
a  measure  of  compensation  and  as  a  fund  out  of  which 
the  members  are  to  be  paid  for  services  rendered,  is  not 
sufiScient. 

885.  Differences  between  a  partnership  and  a  corpo- 
ration.— ^A  partnership  differs  from  a  corporation  in 
several  material  respects. 

A  partnership  is  a  voluntary  association  of  individ- 
uals; the  members  sue  and  are  sued  in  their  individual 
names;  and  each  partner  is  individually  liable  for  all 
the  firm  debts.  The  death  of  a  partner,  or  the  transfer 
of  his  interest  in  the  firm  businesSi  terminates  the  part- 
nership. 

On  the  other  hand,  a  corporation  is  a  legal  entity 
separate  and  distinct  from  the  shareholders.     It  sues 
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and  is  sued  in  the  corporate  name.  A  shareholder's 
liability  is  usually  limited  to  the  amount  of  his  sub- 
scription. Moreover,  his  death,  or  the  transfer  of  his 
stock,  does  not  dissolve  the  corporation. 

It  is  to  be  observed,  therefore,  that  the  leading  in- 
ducements to  the  formation  of  corporations  are  limited 
liability,  facility  of  transfer  of  interest,  and  immunity 
from  dissolution  by  death  of  a  member  or  transfer  of 
his  interest. 

886.  Intermediate  associations. — There  are  certain 
associations  which  are  neither  partnerships  nor  corpora- 
tions, but  which  possess  some  of  the  characteristics  of 
both.  Chief  among  these  are  joint-stock  companies, 
partnership  associations  limited  and  limited  partner- 
ships. 

A  joint-stock  company  possesses  most  of  the  char- 
acteristics of  a  partnership,  but  its  shares  are  transfer- 
able without  dissolving  the  company. 

A  limited  partnership  is  an  association,  authorized 
by  statute,  having  one  or  more  general  partners  whose 
liabilities  are  unlimited,  and  one  or  more  special  part- 
ners whose  liabilities  are  limited,  usually  to  the  amount 
of  their  contributions. 


EXAMPLES 


369.  A,  the  owner  of  a  certain  boat,  allows  B  to  operate  it 
in  consideration  that  B  pays  him  one-half  the  gross  earnings. 
A  and  B  are  not  partners.  The  gross  earnings  constitute  a 
measure  by  which  B's  wages  are  determined  and  a  fund  out  of 
which  they  are  to  be  paid. 

370.  A,  a  seaman,  sues  B,  the  captain  of  a  ship,  to  recover 
wages  due  him.  Their  contract  provides  that  the  product  of 
the  voyage  is  to  be  divided  between  them  in  certain  proportions. 
A  and  B  are  not  partners ;  hence  the  action  will  lie.  The  rela- 
tion existing  between  A  and  B  is  that  of  servant  and  master. 
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871.  A  and  B  are  partners.  A,  without  B's  consent,  enters 
into  a  contract  with  C  by  which  C  is  to  share  equally  with  A 
his  share  of  the  profits  and  losses  of  the  business.  C  is  not  a 
member  of  the  firm.  The  partnership  relation  is  one  of  trust 
and  confidence,  and  one  partner  cannot,  without  the  consent  of 
the  other,  introduce  a  third  party  into  the  firm. 

872.  A  number  of  young  men  organize  a  Young  Men's 
Christian  Association  for  religious  purposes.  These  young 
men  are  not  partners  nor  liable  as  such  to  third  persons.  The 
purpose  of  association  is  not  pecuniary  gain. 

873.  A  and  B  purchase  a  horse  for  the  purpose  of  resale  at 
a  profit.  They  agree  that  either  one  who  has  possession  of  the 
horse  is  to  feed  him  at  his  own  expense,  that  each  is  to  en- 
deavor to  find  a  purchaser,  but  that  neither  is  to  sell  without 
the  concurrence  of  the  other.  A  and  B  are  not  partners,  but 
tenants  in  common.^ 

874.  A  and  B  enter  into  an  agreement  to  undertake  jointly 
the  enterprise  of  purchasing  a  piece  of  land  and  selling  it  at  a 
profit,  which  is  to  be  shared  by  them  equally.  A  and  B  are  not 
partners,  but  tenants  in  common.^ 

875.  A  and  B,  who  are  farmers,  purchase  a  threshing  ma- 
chine, for  which  they  give  their  joint  and  several  notes,  secured 
by  a  chattel  mortgage  on  the  machine  purchased;  and  jointly 
take  possession  of,  and  use  the  machine  in  threshing  grain  for 
others.     A  and  B  are  not,  necessarily,  partners.^ 

876.  A  and  B  enter  into  an  agreement  to  engage  in  smug- 
gling and  share  equally  the  profits  and  losses.  A  and  B  are 
not  partners,  since  the  business  of  smuggling  is  illegal.  In  such 
a  case  the  law  will  not  compel  an  accounting  nor  enforce  a  di- 
vision of  the  profits  or  contribution  for  losses. 

87T.  A,  the  owner  of  a  hotel,  and  B  enter  into  an  agreement 
by  which  B  agrees  to  "hire  the  use"  of  A's  hotel  and  pay  A 
therefor,  from  day  to  day,  a  sum  "equal  to  one-third  the  gross 

X  Goell  y.  Morse,  196  Mass.  480. 

2  Gottscbalk  v.  Smith,  156  lU.  377,  40  N.  E.  R.  937. 

s  State  Bank  of  Lushton  v.  Kelley  Co.,  66  N.  W.  R.  619. 
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receipts  and  gross  earnings."     A  and  B  are  not  partners,  nor 
is  A  liable  to  third  parties  as  a  partner  of  B.^ 

378.  A  loans  B  $10,000  on  the  agreement  that  B  is  to  pay 
him  for  the  use  of  the  money  one-tenth  of  the  net  profits  in  ad- 
dition to  the  interest  at  5  per  cent.  A  is  not  a  partner  of  B, 
nor  liable  as  such  to  third  persons.^ 

379.  A  and  B  enter  into  an  agreement  whereby  A  is  to  fur- 
nish B  with  money  to  purchase  a  carload  of  hogs  which  A  is  to 
take  possession  of,  as  security,  sell  them,  reimburse  himself, 
and  have  half  the  profits ;  but  in  any  event  B  is  to  pay  back  all 
money  furnished  by  A.  B,  without  A's  knowledge,  buys  on  his 
individual  credit  a  lot  of  hogs  of  X  which  form  part  of  the  lot 
which  A  sells  in  accordance  with  the  agreement.  The  hogs  are  ^ 
sold  at  a  loss  and  B  reimburses  A,  but  does  not  pay  X.  A  is 
not  liable  to  X  as  a  partner  of  B.  "Although  a  partnership 
may  be  said  to  rest  upon  the  idea  of  a  conununion  of  profits, 
nevertheless  the  foundation  of  the  liability  of  one  partner,  for 
the  acts  of  another  is  the  relation  they  sustain  to  each  other 
as  being  each  principal  and  agent.^ 

380.  A  employs  B  to  clerk  in  his  store  and  agrees  to  pay 
him  for  his  services  one-tenth  of  the  net  profits  of  the  business. 
B  is  not  a  partner  of  A  as  he  is  not  a  joint  owner  of  the  profits. 

The  chart  on  pages  801-802  shows  the  important  fea- 
tures of  six  principal  kinds  of  business  associations.* 

887.  Classification  of  partnerships. — Partnerships  are 
classified  as  follows:  Ordinary  partnerships,  limited 
partnerships  and  joint-stock  companies.  Ordinary 
partnerships  are  subdivided  into  universal,  general  and 
special  partnerships. 

A  universal  partnership  is  one  in  which  the  partners 
combine  all  their  property  and  services  for  their  joint 

1  Beccher  v.  Bush,  45  Mich.  188,  40  Am.  Rep.  465. 

2  Meehan  v.  Valentine,  145  U.  S.  611. 

s  Harvey  v.  Childs,  28  Ohio  St.  319. 

4  The  so-called  Massachusetts  Trust  has  been  advocated  lately  as  a  sub- 
stitute for  the  partnership  and  the  corporation.  See  "Trust  Estates  as 
Business  Ck)mpanies,*'  by  John  N.  Sears. 
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benefit.  This  class  of  partnerships  has  been  very  rare; 
and  owing  to  this  fact,  strong  evidence  is  essential  to 
establish  the  unusual  relation. 

A  general  partnership  is  one  created  for  carrying  on 
a  general  kind  of  business  or  several  kinds  of  business. 
This  class  of  partnerships  is  very  common. 

A  special  partnership  is  one  created  for  carrying  out 
a  single  transaction.  It  is  also  called  a  particular  part- 
nership, or  a  joint  adventure. 

EXAMPLES 

881.  A  and  B  enter  into  an  agreement  to  unite  all  their  prop- 
erty of  every  description,  and  also  their  services,  in  carrying 
on  the  grocery  business  for  their  joint  profit.  The  relation 
created  is  a  universal  partnership. 

882.  A  and  B  enter  into  an  agreement  whereby  each  con- 
tributes $2,000,  and  his  services  in  establishing  and  carrying 
on  a  shoe  store  for  their  joint  profit.  The  relation  created  is  a 
general  partnership. 

888.  A  and  B  unite  their  money  and  services  in  the  purchase 
and  re-sale  of  a  certain  lot  of  machinery  for  their  joint  profit. 
The  relation  created  is  a  special  partnership. 

888.  Classification  of  partners. — In  a  limited  part- 
nership there  are  always  two  classes  of  partners — ^gen- 
eral and  special.  A  general  partner  is  one  who  is  liable 
for  all  the  firm  debts.  A  special  partner  is  one  whose 
liabilities  are  limited,  usually  to  the  amount  of  his  con- 
tribution. 

The  following  illustrates  the  form  of  a  certificate  of 
limited  partnership  in  the  State  of  New  York: 

We,  whose  names  are  severally  undersigned,  are  desirous  of 
renewing  and  continuing,  and  we  do  hereby  renew  and  continue, 
beyond  the  time  fixed  for  its  duration,  the  limited  partnership 
which  was  heretofore  formed  and  now  exists  between  us,  under 
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the  name  or  firm  of  Post  &  Flagg/  by  making,  severally  sign- 
ing and  acknowledging,  and  causing  to  be  filed  and  recorded  in 
the  Clerk's  office  of  the  County  of  New  York,  in  the  State  of 
New  York,  this  certificate  by  which  such  partnership  is  renewed 
and  continued,  pursuant  to  ^'An  Act  in  relation  to  partnership, 
constituting  chapter  thirty-nine  of  the  Consolidated  Laws,"  and 
we  do  hereby  certify  and  state : 

I.  That  the  name  or  firm  under  which  such  partnership  is 
to  be  conducted  is  Post  &  Flagg,  and  tliat  the  county  wherein 
its  principal  place  of  business  is  to  be  located  is  the  County  of 
New  York. 

II.  That  the  general  nature  of  the  business  intended  to 
be  transacted  is  a  general  commission  and  brokerage  business, 
including  the  dealing  in  stocks,  bonds  and  other  securities,  as 
generally  carried  on  in  the  City  of  New  York. 

III.  That  the  names  of  all  the  general  and  special  partners 
interested  therein  (all  of  whom  are  of  full  age)  and  their  re- 
spective places  of  residence  are  as  follows,  to  wit: 

George  B.  Post,  Jr.,  who  is  a  general  partner,  and  who  re- 
sides at  Beraardsville,  Somerset  County,  State  of  New  Jersey. 

Arthur  Turnbull,  who  is  a  general  partner,  and  who  re- 
sides in  the  City  and  County  of  New  York. 

lit  should  be  noticed  that  this  certificate  was  executed  for  the  purpose 
of  renewing  and  continuing  an  old  partnership  which  had  consisted  of  two 
partners,  Post  and  Flagg.  Where  a  new  partnership  Is  formed  the  ftrm 
name  should  contain  the  names  only  of  the  general  partners.  Section  20 
of  the  Partnership  Law  (Chapter  XXXIX  of  the  Consolidated  Laws  of  the 
State  of  New  York),  provides  in  part:  "Where  any  limited  partnership 
shall  hereafter  be  formed  under  the  laws  of  this  State,  it  may  use  the  ftrxn 
or  corporate  name  of  any  general  or  limited  partnership  or  of  any  corpora- 
tion, domestic  or  foreign,  which  may  theretofore  have  carried  on  its  business 
within  this  State.  Where  said  general  or  limited  partnership  or  corpora- 
tion is  discontinued  or  shall  be  about  to  discontinue  its  business  within  the 
State,  and  where  a  majority  of  the  partners,  general  or  special,  in  either  of 
such  last  mentioned  co-partnerships,  or  of  the  survivors  thereof,  shall  be 
members  of  the  new  limited  co-partnership,  or  where  a  majority  of  the 
members  of  such  co-partnership  theretofore  existing,  or  of  the  surviving 
members  thereof,  or  where  stockholders  holding  a  majority  of  the  stock  of 
such  corporation  shall  consent  in  writing  to  the  use  of  such  firm  or  corpo- 
rate name  by  such  new  co-partnership.*' 
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Benson  B.  Sloan,  who  is  a  general  partner,  and  who  re- 
sides in  the  City  and  County  of  New  York. 

Alfred  L.  Dennis,  who  is  a  general  partner,  and  who  resides 
in  Newark,  Essex  County,  State  of  New  Jersey. 

Neville  G.  Higham,  who  is  a  general  partner,  and  who  re- 
sides in  the  City  and  County  of  New  York. 

Henry  Shaw,  who  is  a  general  partner,  and  who  resides  in 
Morristown,  Morris  County,  New  Jersey. 

Nathaniel  L.  McCready,  who  is  a  special  partner,  and  who  re- 
sides in  the  City  and  County  of  New  York. 

IV.  That  the  amount  of  capital  which  Nathaniel  L.  Mc- 
Cready, the  special  partner,  has  heretofore  contributed  to  the 
common  stock  of  said  limited  partnership  is  the  sum  of  three 
hundred  and  fifty  thousand  dollars  ($350,000),  which  he  paid  in 
cash,  and  that  the  said  amount,  namely,  three  hundred  and  fifty 
thousand  dollars  ($850,000)  has  been  contributed  by  the  said 
special  partner  to  the  common  stock  of  the  partnership  as  re- 
newed and  continued. 

V,  That  the  time  for  which  the  said  limited  partnership  is  to 
be  renewed  and  continued  is  five  (5)  years  from  December  81, 
1910 — on  which  date  such  renewed  and  continued  partnership 
is  to  begin — ^to  January  1,  1916,  and  that  the  time  at  which, 
as  so  renewed  and  continued,  it  is  to  end  is  December  81,  1915. 

In  witness  whereof,  we  have  hereunto  set  our  ha'nds  and  seals 
this  thirtieth  day  of  December,  1910. 

George  B.  Post,  Jr.  [l.  s. 

Arthur  Turnbull.  [l.  s. 

Benson  B.  Sloan.  [l.  s. 

Henry  Shaw.  [l.  s. 

Neville  G.  Hicham,  [l.  s. 

Alfred  L.  Dennis.  [l.  s. 

N.  L.  McCready.  [l.  s. 
In  the  presence  of: 
Charles  A.  Neville. 

State  of  New  York,  County  of  New  Yorlc,  ss. : 

On  the  80th  day  of  December,  in  the  year  one  thousand  nine 
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hundred  and  ten,  before  me  personally  came  Greorge  B.  Post, 
Jr.,  Arthur  TumbuU,  Benson  B.  Sloan,  Neville  G.  Higham, 
Henry  Shaw  and  Nathaniel  L.  McCready,  all  to  me  known  and 
known  to  me  to  be  the  same  persons  described  in  and  who  exe- 
cuted the  foregoing  certificate,  and  they  severally  acknowledged 
to  me  that  they  executed  the  same. 

Chables  a.  Neville, 
Notary  Public,  N.  Y.  Co.  No.  88. 

State  of  New  Jersey;  County  of  Essex,  «.: 
On  the  30th  day  of  December,  in  the  year  one  thousand  nine 
hundred  and  ten,  before  me  personally  came  Alfred  L.  Dennis, 
to  me  known  and  known  to  me  to  be  the  same  person  described  in 
and  who  executed  the  foregoing  certificate,  and  he  duly  acknowl- 
edged to  me  that  he  executed  the  same. 

Olivee  H.  Pebey, 
Master  in  Chancery  of  New  Jersey. 

Clerk's  Office,  County  of  New  York,  ss,: 

Let  the  terms  of  the  foregoing  limited  partnership  be  pub- 
lished once  a  week  for  six  successive  weeks  in  the  New  York 
Law  Journal  and  Mail  and  Express^  two  papers  published  and 
having  a  circulation  in  the  County  of  New  York. 

Dated  New  York,  December  81,  1910. 

[seal]  Wm.  F.  Schneideb, 

Clerk. 

Certificate  of  Clerk  of  the  County  of  Ess^x,  showing  au- 
thority of  master  in  chancery,  attached. 

Marked,  filed  and  recorded  December  81,  1910,  9h.  25m. 

In  ordinary  partnerships  the  partners  may  be  osten- 
sible, dormant,  secret,  nominal,  active  or  passive. 

An  ostensible  partner  is  one  who  holds  himself  out 
as  a  partner  and  is  known  as  such.  A  dormant  partner 
is  one  who  is  not  known  to  third  parties  as  a  partner, 
who  does  not  take  an  active  part  in  the  business,  but 
who  has  an  interest  in  it.    He  is  also  called  a  silent 
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partner.  A  secret  partner  is  one  who  is  not  known  to 
third  parties  as  a  partner,  but  who  has  an  interest  in 
the  business  and  takes  an  active  part  in  it.  A  nominal 
partner  is  a  person  who  is  known  as  a  partner,  but  who 
has  no  real  interest  in  the  business.  Such  a  person, 
however,  may  be  liable  for  the  firm  debts. 

889.  Commercial  and  legal  views  distinguished. — 
The  commercial  conception  of  a  partnership  is  that  it 
is  a  legal  entity  like  a  corporation.  This  view  is  held 
by  Mr.  Justice  Lindley:  ^ 

Commercial  men  and  accountants  are  apt  to  look  upon  a 
firm  in  the  light  in  which  lawyers  look  upon  a  corporation,  i.  e., 
as  a  body  distinct  from  the  members  composing  it,  and  having 
rights  and  obligations  distinct  from  those  of  its  members. 
Hence,  in  keeping  partnership  accounts,  the  firm  is  made  debtor 
to  each  partper  for  what  he  brings  into  the  common  stock,  and 
each  partner  is  made  debtor  to  the  firm  for  all  that  he  takes 
out  of  that  stock.  In  the  mercantile  view,  partners  are  never 
indebted  to  each  other  in  respect  of  partnership  transactions, 
but  are  always  either  debtors  to  or  creditors  of  the  firm.  .  .  . 
The  partners  are  the  agents  and  sureties  of  the  firm :  its  agents 
for  the  transaction  of  its  business ;  its  sureties  for  the  liquida- 
tion of  its  liabilities  so  far  as  the  assets  of  the  firm  are  in- 
sufficient to  meet  them.  The  liabilities  of  the  firm  are  regarded 
as  the  liabilities  of  the  partners  only  in  case  they  cannot  be  met 
by  the  firm  and  discharged  out  of  its  assets.  But  this  is  not 
the  legal  notion  of  a  firm.  The  firm  is  not  recognized  by 
lawyers  as  distinct  from  the  members  composing  it. 

890.  Tests  of  the  relation. — Formerly,  merely  shar- 
ing in  the  profits  of  a  business  was  held  to  be  sufficient 
to  make  one  liable  to  third  parties  as  a  partner.  This 
test,  however,  was  overruled  in  England  in  1860.^    It 

^  Lindley  on  Partnership  (Ewell's  2nd  Amer.  ed.)»  Vol.  I,  p.  110. 

'  Cox  V.  Hickman,  8  H.  L.  Cases,  268.  See  also  the  recent  cases:  Francis 
V.  McNeal,  228  U.  S.  695,  88  Sup.  Ct.  Rep.  701;  In  re  Samuels  &  Lesser,  ex 
parte  Quinn,  207  Fed.  105. 
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has  been  recognized  in  this  country,  but  at  present  it  is 
ahnost  obsolete. 

The  true  test  of  the  partnership  relation  is  the  legal 
intention  of  the  parties.  This  may  differ,  however, 
from  their  actual  intention.  When  the  parties  are  joint 
owners  of  the  profits,  and  each  acts  as  principal  for 
himself  and  as  agent  for  the  other,  the  partnership 
relation  exists.^ 

891.  Partnership  property. — ^The  property  of  a  firm 
comprises  all  property  which  belongs  to  the  partners 
as  a  firnj.  It  includes  that  originally  contributed  by 
the  partners  and  that  subsequently  acquired  by  the  firm. 
It  may  be  either  real  or  personal. 

Not  only  all  the  goods  and  merchandise  properly  so  called 
but  all  chattels  bought  by  the  partnership,  or  otherwise  coming 
to  them,  as  their  furniture,  books,  etc.,  are  parthership  prop- 
erty; and  so  also  all  bills  of  exchange  and  notes,  or  other  evi- 
dence of  debts,  and  all  debts  or  accounts  or  balances,  or  other 
claims;  and  all  shares  in  companies,  or  scrip  bought  with  part- 
nership funds,  or  otherwise  assigned  to  the  partnership  and 
not  transferred  to  the  individual  partners*  and  charged  in  their 
accounts,  would  be  regarded  as  partnership  property.^ 

Whether  a  particular  piece  of  property  belongs  to 
the  firm,  or  to  one  or  more  of  the  partners  as  individuals, 
depends  upon  the  intention  of  the  partners;  and  this 
intention  may  be  inferred  from  the  circumstances  sur- 
rounding the  transaction.  Thus,  the  legal  title  to  a 
piece  of  firm  realty  may  be  in  the  name  of  one  of  the 
partners,  or  even  in  the  name  of  a  stranger.  This  was 
recognized  by  Justice  Magruder: 

Nor  is  real  estate  necessarily  the  individual  property  of  the 
members  of  a  firm  because  the  title  is  held  by  one  member,  or 

1  Meehan  v.  Valentine,  supra, 

2  Parsons  on  Partnership,  sec  177. 
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by  the  several  members  in  undivided  interests.  Whether  real 
estate  is  partnership  or  individual  property  depends  largely 
upon  the  intention  of  the  partners.  That  intention  may  be  ex- 
pressed in  the  deed  conveying  the  land,  or  in  the  articles  of 
partnership;  but  when  it  is  not  so  expressed  the  circumstances 
usually  reUed  upon  to  determine  the  question  are  the  owner- 
ship of  the  funds  paid  for  the  land,  the  uses  to  which  it  is  put, 
and  the  manner  in  which  it  is  entered  in  the  accounts  upon  the 
books  of  the  firm.^ 

892.  Title  to  firm  property. — Title  to  firm  person- 
alty, both  choses  in  possession  and  choses  in  action,  may 
be  acquired,  held  and  transferred  in  the  firm  name. 
Thus,  chattel  mortgages,  promissory  notes,  bills  of  sale, 
etc.,  may  be  in  the  firm  name  even  when  it  is  a  fictitious 
one. 

At  common  law,  however,  the  legal  title  to  firm  realty 
cannot  be  acquired,  held  or  transferred  in  the  firm  name. 
This  is  owing  to  the  fact  that  the  law  does  not  recog- 
nize a  firm  as  a  legal  entity.  When  a  conveyance  of  real 
property  is  made  to  a  partnership  in  the  firm  name  the 
legal  title  does  not  pass  to  the  firm.  If  the  firm  name 
is  a  fictitious  one  the  title  does  not  pass  at  all.  If,  how- 
ever, the  firm  name  is  a  personal  one,  as,  for  example, 
John  Brown  &  Co.,  the  legal  title  passes  to  John  Brown 
who  holds  it  in  trust  for  the  firm. 

898.  Partnership  realty. — ^Under  the  English  rule, 
partnership  realty  is  treated  in  all  respects  as  partner- 
ship personalty;  no  dower  interest  attaches  to  it,  and 
upon  the  death  of  a  partner  his  interest  descends  to  his 
personal  representative  and  not  to  his  heir.  But  under 
the  American  rule  firm  realty  retains  its  character  as 
such,  except  in  so  far  as  it  may  be  needed  to  pay  firm 
debts.     Under  this  rule  the  widow  of  a  deceased  partner 

1  Robinson  Bank  t.  Miller,  153  111.  244,  38  N.  E.  R.  1078. 
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is  entitled  to  dower  in  his  share  of  the  surplus  after 
the  firm  debts  are  paid. 

894.  Bona  fide  purchaser's  rights. — When  the  legal 
title  to  finn  realty  is  held  in  trust  for  ilie  firm  by  one 
of  the  partners,  the  firm  creditors  are  given  priority 
over  his  separate  creditors.  But  when  a  partner  who 
holds  the  legal  title  of  record  to  firm  realty  conveys  it 
to  a  bona  fide  purchaser,  the  latter  has  priority  over  the 
other  partners  and  the  firm  creditors ;  a  bona  fide  mort- 
gagee is  likewise  entitled  to  priority. 

895.  Nature  of  a  partner's  interest. — ^A  partner's 
interest  in  firm  property,  both  personal  and  real,  is  a 
peculiar  one.  A  partner  is  neither  a  joint  tenant  nor 
a  tenant  in  conmion.  His  interest  in  the  firm  property 
is  merely  his  share  in  the  surplus  after  the  firm  debts 
are  paid.  It  follows,  therefore,  that  he  cannot  transfer 
an  undivided  interest  in  any  specific  article  of  the  firm. 

896.  Rights  of  surviving  partners. — ^When  a  firm  is 
dissolved  by  the  death  of  one  of  the  partners  the  right 
to  settle  up  the  firm's  business  belongs  wholly  to  the 
surviving  partner.  The  representative  of  the  deceased 
partner  has  merely  the  right  to  an  accounting. 

In  settling  up  the  business  of  the  firm  the  surviving 
partner  may  sell  partnership  realty,  the  legal  title  of 
which  is  in  another.  In  such  a  case  courts  of  equity 
are  empowered  to  enforce  a  transfer  of  the  legal  title 
to  the  purchaser. 

EXAMPLES 

S84.  A  and  B  are  partners.  B  dies.  In  suing  a  firm  cred- 
itor the  action  should  be  brought  by  A  alone,  as  plaintiff,  and 
not  by  A  and  B's  representative.  The  legal  title  to  an  obliga- 
tion against  a  firm  debtor  survives. 

S86.  A  and  B  are  partners.     The  firm  name  is  "The  Cham- 
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paign  Hardware  Company."  A  deed  to  a  piece  of  land  is  made 
to  the  firm  in  the  firm  name.  Title  to  the  land  does  not  pass. 
The  firm  is  not  a  legal  entity. 

886.  A  and  B  are  partners.  The  firm  name  is  "Wm.  Price 
&  Company."  A  deed  to  a  piece  of  land  is  made  to  the  firm 
in  the  firm  name.  The  legal  title  passes  to  Wm.  Price  who 
holds  the  land  in  trust  for  the  firm. 

887.  A  and  B  are  partners.  The  firm  becomes  financially 
embarrassed  and  turns  over  the  business  to  trustees  appointed 
by  the  firm  creditors.  The  trustees  carry  on  the  business  un- 
der a  new  firm  name,  and  divide  the  net  profits  among  the  firm 
creditors;  the  agreement  provides  that  the  firm  property  is 
always  to  be  considered  the  property  of  A  and  B,  and  also  that 
when  the  creditors  are  paid  the  property  is  to  be  restored  to 
them.  X  sells  goods  to  the  trustees  on  credit  and  seeks  to  hold 
the  creditors  liable  for  them.  The  creditors  are  not  liable  as 
partners  of  the  trustees.  The  business  is  carried  on  in  behalf 
of  A  and  B.  The  mere  fact  that  the  creditors  participate  in 
the  profits  of  the  business  does  not  make  them  liable  as  part- 
ners.^ 

897.  Firm  name. — ^A  partnership  usually  has  a  firm 
name.  It  is  not,  however,  a  necessary  incident,  owing 
to  the  fact  that  a  firm,  in  legal  contemplation  is  not  a 
separate  and  distinct  entity.  In  the  eye  of  the  law  it 
is  a  collection  of  individuals.  A  fiim  name  is  a  con- 
venient symbol  to  designate  the  partners  taken  as  a 
whole.  It  may  contain  one  or  more  names  of  partners 
or  it  may  be  wholly  fictitious.  When  a  firm  name  has 
been  adopted  it  should  be  used  in  all  firm  transactions 
except  in  conveyances  of  real  property.  At  common 
law  the  members  of  a  firm  may  adopt  as  a  firm  name 
any  name  they  see  fit.  In  some  states,  however,  the 
use  of  firm  names  is  regulated  by  statute. 

Mr.  Justice  Lindley  says,  "The  name  by  which  a  firm 

1  Cox  y.  Hickman,  8  H.  L.  Cases,  968. 
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is  known  is  not  of  itself  the  property  of  the  firm."  A 
firm  name,  however,  is  an  asset  of  the  firm  and  a  thing 
which  the  law  will  protect.  .  .  .  "One  firm  is  not  at 
liberty  to  mislead  the  public  by  so  using  the  name  of 
another  firm  as  to  pass  ofi^  themselves  or  their  goods 
for  that  other  or  for  the  goods  of  that  other."  More- 
over, upon  the  dissolution  of  the  firm  by  the  death  of 
a  partner  the  surviving  partner  has  the  right  to  con- 
tinue the  use  of  the  firm  name  in  settling  up  the 
firm  business.  After  this  is  done,  however,  it  does  not 
inure  to  the  surviving  partner.  A  continuing  jpartner, 
however,  who  has  purchased  the  good-will  of  the  busi- 
ness, thereby  acquires  the  use  of  the  firm  name. 

898.  Good-will. — The  good-will  of  a  trading  firm  is 
a  partnership  asset.  This  is  not  true,  however,  in  the 
case  of  a  non-trading  partnership,  as  has  been  said  by 
Judge  Story:  "It  seems  that  good-will  can  constitute 
a  part  of  the  partnership  efi^ects  or  interests  only  in 
cases  of  mere  commercial  business  or  trade,  and  not  in 
cases  of  professional  business,  which  is  almost  neces- 
sarily connected  with  personal  skill  and  confidence  in 
the  particular  partner." 

899.  Firm  capital. — The  capital  of  a  firm  consists  of 
the  aggregate  of  the  amounts  which  the  partners  have 
agreed  to  contribute  to  the  business.  The  firm  capital 
is  not  synonymous  with  the  firm  property.  The  former 
is  a  fixed  sum,  while  the  latter  varies  from  time  to  time 
and  may  be  greater  or  less  than  the  capital. 

Firm  capital  may  be  either  money,  real  or  personal 
property,  or  the  use  of  property.  Some  authors  say 
that  it  may  consist  of  labor,  skill  or  whatever  the  parties 
may  agree  to  receive  as  such.  Labor  or  skill,  however, 
can  be  considered  capital  only  in  a  restricted  sense,  for, 
upon  a  dissolution  of  the  firm  a  partner  who  has  eon- 
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tributed  only  labor  or  skill  is  not  entitled  to  share  in 
the  ultimate  distribution  of  the  capital  of  the  firm. 
When  a  firm  is  dissolved  and  the  firm  debts  are  all  paid 
the  capital  remaining  is  returned  to  the  partners  in  the 
proportion  in  which  they  contributed. 

When  the  amount  of  the  capital  is  fixed  by  the  articles 
of  agreement,  the  increase  or  decrease  of  this  amount 
requires  the  consent  of  all  the  partners. 

A  partner  who  contributes  only  labor  or  skill  is  liable 
for  his  share  of  a  loss  of  capital,  notwithstanding  the 
fact  that  he  is  not  entitled  upon  dissolution  of  the  firm 
to  share  in  the  capital. 

In  the  absence  of  evidence  to  the  contrary,  the  capital 
of  the  firm  is  presiuned  to  have  been  contributed  equally 
and  in  settling  up  the  partnership  business  a  distribution 
will  be  made  upon  this  basis. 

400.  Partnership  fictions. — ^Actions  by  and  against 
the  partnership  may  be  either  in  contract  or  in  tort 

1.  In  contract:  Actions  upon  contracts  made  in  the 
firm  name  should  be  brought  in  the  individual  names 
of  the  ostensible  partners.  Nominal  partners,  whose 
names  are  not  expressly  stated  in  the  contract  sued  upon, 
need  not  be  joined;  and  dormant  partners  are  proper, 
but  not  necessary  parties.  The  same  rule  obtains  where 
the  contract  is  in  the  name  of  one  partner  for  the  benefit 
of  the  firm.  But  where  it  is  made  expressly  with  one 
partner  the  action  may  be  brought  in  his  name  alone. 
Where  the  contract  is  imder  seal  and  in  the  name  of  one 
of  the  partners  the  action  must  be  brought  in  his  name. 

Actions  by  and  against  a  firm  may  not,  as  a  rule,  be 
brought  in  the  firm  name.  In  many  states,  however, 
this  rule  has  been  changed  by  statute. 

2.  In  tort:  In  the  case  of  a  tort  committed  by  the 
firm  the  liability  of  the  partners  is  joint  and  several 
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It  follows,  therefore,  that  the  injured  party  may  bring 
his  action  against  any  number  of  the  partners.  But 
in  the  case  of  a  tort  conmiitted  against  the  firm,  since 
the  injury  is  to  the  firm  collectively,  the  action  must  be 
brought  in  the  names  of  at  least  all  the  ostensible  part- 
ners. Nominal  and  dormant  partners  are  proper,  but 
not  necessary  parties. 

401.  Dissolution  of  firm. — There  are  two  general 
modes  by  which  a  firm  may  be  dissolved;  it  may  be  dis- 
solved by  the  act  of  the  parties  themselves,  or  by  opera- 
tion of  law. 

402.  By  act  of  the  parties. — The  articles  of  partner- 
ship may  provide  for  the  dissolution  of  the  firm,  either 
by  lapse  of  time  or  by  the  accomplishment  of  the  object 
The  partnership  may  also  be  dissolved  at  any  time  by 
the  mutual  consent  of  the  partners. 

In  the  case  of  a  partnership  at  will,  one  of  the  part- 
ners may  terminate  it  at  any  time  against  the  consent 
of  the  other  members,  but  in  the  case  of  a  partnership 
created  for  a  definite  term,  although  a  partner  has  the 
power  to  dissolve  it  at  any  time  he  has  not  the  right 
to  do  so.    This  doctrine  was  upheld  in  a  leading  case:  ^ 

Even  where  partners  covenant  with  each  other  that  the  part- 
nership shall  continue  seven  years,  either  partner  may  (can) 
dissolve  it  the  next  day  by  proclaiming  his  determination  for 
that  purpose;  the  only  consequence  being  that  he  thereby  sub- 
jects himself  to  a  claim  for  damages  for  a  breach  of  his  cove- 
nant. 

It  has  been  held,  however,  that  where  a  dissolution 
by  one  partner  would  work  irreparable  injury  a  court 
of  equity  will  enjoin  it.  On  this  subject  Justice  Story 
writes  as  follows :  ^ 

1  Skinner  v.  Dayton,  19  Johns.  (N.  T.)  513,  10  Am.  Dee.  986. 
<  Story  on  Partnership,  sec.  975. 
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Whenever  a  stipulation  is  positively  made  that  the  partner- 
ship shall  endure  for  a  fixed  period,  or  for  a  particular  ad- 
venture or  voyage,  it  would  seem  to  be  at  once  inequitable  and 
injurious  to  permit  any  partner,  at  his  mere  pleasure,  to  violate 
his  engagement  and  thereby  to  jeopard,  if  not  sacrifice,  the 
whole  objects  of  the  partnership;  for  the  success  of  the  whole 
undertaking  may  depend  upon  the  due  accomplishment  or  voy- 
age, or  the  entire  time  be  required  to  put  the  partnership  into 
beneficial  operation.  It  is  no  answer  to  say  that  such  a  viola- 
tion of  the  engagement  may  entitle  the  injured  partners  to 
compensation  in  damages;  for,  independently  of  the  delay  and 
uncertainty  attendant  upon  any  such  mode  of  redress,  it  is  ob- 
vious that  the  remedy  may  be,  nay,  must  be,  in  many  cases  ut- 
terly inadequate  and  unsatisfactory. 

408.  By  operation  of  law. — There  are  two  general 
ways  by  which  a  partnership  may  be  dissolved  by  opera- 
tion of  law;  it  may  be  dissolved  by  the  happening  of  a 
certain  event,  or  by  a  decree  of  the  court. 

The  death  of  a  partner  dissolves  the  firm  at  once; 
and  the  bankruptcy  of  a  partner  has  the  same  effect. 
At  common  law  the  marriage  of  a  female  partner  to  a 
non-partner  dissolved  the  firm,  but  under  modern  stat- 
utes the  rule  is  otherwise.  The  insanity  of  a  partner 
is  a  ground  for  a  decree  of  the  dissolution  of  the  firm, 
but  it  does  not  dissolve  it  ipso  facto. 

A  court  of  equity  may  decree  a  dissolution  on  the 
ground  of  fraud,  gross  misconduct  of  a  partner,  im- 
\  possibility  of  success  of  the  business,  etc.^ 

iFor  specimen  Articles  of  Co-partnership  see  Appendix  II. 
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CHAPTER   XXV 

RIGHTS,  POWERS  AND  OBLIGATIONS  OF  PARTNERS 

404.  Management  of  btcsiness. — Usually  the  articles 
of  partnership  provide  what  the  powers  of  each  partner 
are.  In  the  absence  of  an  express  agreement,  however, 
each  partner  is  presumed  to  have  equal  power  in  the 
management  of  the  business.  This  is  true  even  when 
the  shares  of  each  are  unequal.  Partners  may  agree 
that  one  or  more  of  them  shall  have  no  active  manage- 
ment in  the  affairs  of  the  firm.  A  third  person,  how- 
ever, who  deals  with  such  partners  without  notice  of 
such  limitation  upon  their  authority  may  hold  the  firm 
liable ;  and  the  partners  who  thus  exceed  their  authority 
are  liable  to  their  co-partners  for  loss  sustained  by  them 
as  the  result  of  unauthorized  acts. 

405.  Duty  to  observe  good  faith. — The  partnership 
relation  is  a  fiduciary  one,  and  each  partner  must  observe 
the  utmost  good  faith  toward  the  other.  This  was  held 
by  the  court  in  an  Illinois  case :  ^ 

•  In  cases  of  partnerships,  which  usually  involve  also  the  rela- 
tions of  joint-ownership,  trust,  and  agency,  the  utmost  good 
faith  is  due  from  every  member  of  the  partnership  toward 
every  other  member;  and  if  any  dispute  arises  between  part- 
ners touching  any  transaction  by  which  one  seeks  to  benefit 
himself  at  the  expense  of  the  firm  he  will  be  required  to  show, 
not  only  that  he  has  the  law  on  his  side,  but  that  his  conduct 
will  bear  to  be  tried  by  the  highest  standard  of  honor. 

1  Roby  Y.  Colefaour,  135  III  300,  338,  2S  N.  £.  R.  777. 
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The  duty  to  observe  good  faith  applies  not  only  to 
the  members  of  a  going  concern,  but  also  to  persons 
who  have  been  partners  and  whose  partnership  affairs 
have  not  been  completely  wound  up. 

406.  Duty  to  exercise  care  and  skiU. — ^A  partner  is 
bound  to  exercise  reasonable  care  and  skill  in  the  man- 
agement of  the  firm  business.  He  is  not  liable,  how- 
ever, to  his  co-partner  for  losses  arising  from  such  lack 
of  discretion  or  judgment,  as  falls  short  of  negligence 
or  the  exercise  of  bad  faith. 

407.  Duty  to  conform  to  partnership  articles. — ^Each 
partner  is  under  obligation  to  conform  to  all  the  stipu- 
lations in  the  articles  of  partnership.  A  breach  of  duty 
in  this  respect,  resulting  in  a  loss  to  his  co-partner,  must 
be  made  good  by  him. 

408.  Partnership  accounts. — ^Each  partner  has  the 
right  to  have  kept  true  actounts  of  all  the  firm  trans- 
actions. He  also  has  the  right,  at  all  reasonable  times, 
to  inspect  the  books  of  the  firm.  When  the  firm  has  a 
bookkeeper,  it  is  the  duty  of  each  partner  to  furnish  him 
all  necessary  information  concerning  firm  transactions. 
In  the  absence  of  a  bookkeeper  it  is  the  duty  of  each 
partner  to  keep  correct  accounts  of  his  transactions  that 
relate  to  the  firm  business ;  and  when  he  fails  to  do  this 
all  reasonable  presumptions  will  be  made  against  him. 

409.  Right  to  contribution  and  indemnity. — Each 
partner  is  entitled  to  be  indemnified  for  payments  made 
by  him  on  behalf  of  the  firm  and  growing  out  of  the 
proper  conduct  of  the  firm's  business.  This  is  due  to 
the  fact  that  each  partner  is  an  agent  of  the  firm. 
Where  a  partner  is  compelled  to  pay  more  than  his 
share  of  the  firm  debts  he  is  entitled  to  contribution 
from  his  co-partners  for  their  due  proportion. 

A  partner  may  be  entitled  to  contribution  even  when 
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the  partnership  transaction  is  tainted  with  illegality. 
When,  however,  the  partnership  itself  is  an  illegal  part- 
nership, or  the  partner  seeking  contribution  has  knowl- 
edge of  the  illegality  of  the  transaction  the  right  of 
contribution  does  not  exist.  This  may  be  seen  by  a 
quotation  from  Mr.  Justice  Lindley :  ^ 

The  claim  of  a  partner  to  contribution  from  his  co-partners 
in  respect  to  the  partnership  transaction  cannot  be  defeated  on 
the  ground  of  illegality  unless  the  partnership  is  itself  an 
illegal  partnership;  or  unless  the  act  relied  on  as  the  basis  of 
the  claim  is  not  only  illegal,  but  has  been  committed  by  the 
partner  seeking  contribution  when  he  knew  or  ought  to  have 
known  of  its  illegality.  In  any  of  these  cases  he  can  obtain  no 
assistance  against  his  co-partners,  and  must  abide  the  conse- 
quences of  his  own  willful  breach  of  the  law.  But  if  the  part- 
nership is  not  itself  illegal,  and  if  the  partner  claiming  contri- 
bution has  not  himself  been  personally  guilty  of  a  breach  of 
the  law,  his  claim  will  prevail,  although  the  loss  in  respect  of 
which  it  is  made  may  have  arisen  from  an  unlawful  act. 

410.  Right  to  compensation. — In  the  absence  of  an 
express  agreement  a  partner  is  not  entitled  to  compen- 
sation for  services  rendered;  and  this  applies  even  to  a 
managing  partner.  It  also  applies  where  extra  services 
are  rendered  by  a  partner  owing  to  the  sickness  of  his 
co-partner,  and  when  services  are  rendered  by  a  sur- 
viving partner  in  winding  up  the  business  of  the  firm. 
It  has  been  held,  however,  that  under  special  circum- 
stances a  surviving  partner  may  be  entitled  to  extra 
compensation  for  his  services.^  It  has  also  been  held 
that  a  partner  is  entitled  to  compensation  when  extra 
services  on  his  part  have  been  made  necessary  by  wilful 
neglect  of  duty  of  his  co-partner.® 

1  Lindley  on  Partnership  (E well's  J2nd  ed.),  378. 
8  ZeU's  Appeal,  136  Pa.  St.  329,  17  AtL  Rep.  647. 
s  Denver  v.  Roan^  99  U.  S.  355. 
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411.  Right  to  interest  on  balances. — In  the  absence 
of  an  express  or  implied  contract  to  pay  interest  on 
balances  it  should  not  be  allowed,  except  on  unpaid  sub- 
scriptions to  capital.  There  is  much  conflict,  however, 
among  the  authorities  upon  this  question. 

412.  Private  benefits:  carrying  on  a  separate  btisi- 
ness. — ^A  partner  is  not  permitted  to  obtain  private  ben- 
efits from  a  firm  transaction.  This  was  said  by  Mr. 
Justice  Jackson,  speaking  for  the  court,  in  a  federal 
case: * 

It  is  well  settled  that  one  partner  cannot,  directly  or  indirectly, 
use  partnership  assets  for  personal  benefit;  that  he  cannot, 
in  conducting  the  business  of  a  partnership,  take  any  profit 
clandestinely  for  himself;  that  he  cannot  carry  on  the  business 
of  the  partnership  for  his  private  advantage;  that  he  cannot 
carry  on  another  business  in  competition  or  rivalry  with  that 
of  the  firm,  thereby  depriving  it  of  the  benefit  of  his  time,  skill, 
and  fidelity,  without  being  accountable  to  his  co-partners  for 
any  profit  that  may  accrue  to  him  therefrom;  that  he  cannot 
be  permitted  to  secure  for  himself  that  which  it  is  his  duty  to 
obtain,  if  at  all,  for  the  firm  of  which  he  is  a  member ;  nor  can 
he  avail  himself  of  knowledge  or  information  which  may  be 
properly  regarded  as  the  property  of  the  partnership,  in  the 
sense  that  it  is  available  or  useful  to  the  firm  for  any  purpose 
within  the  scope  of  the  partnership  business. 

418.  Power  of  majority. — In  the  absence  of  an 
agreement,  matters  which  come  within  the  scope  of  the 
partnership  business  are  within  the  powers  of  the  major- 
ity of  the  partners.  It  is  essential,  however,  that  the 
majority  of  the  partners  act  in  good  faith.  This  doc- 
trine was  announced  in  a  Pennsylvania  case :  ^ 

1  Kimberly  v.  Arms,  129  U.  S.  512. 

2  Markle  v.  Wilbur,  200  Pa.  St  457,  50  AU.  Rep.  204. 
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The  majority  of  the  members  of  the  partnership  may,  in 
case  of  diversity  of  opinion,  manage  the  business  as  they  see 
fit,  acting  in  good  faith,  and  within  the  powers  necessary  to 
the  management,  and  not  withheld  by  the  articles  of  partner- 
ship, without  being  liable  for  losses  which  could  not  be  fore- 
seen. 

The  majority,  however,  have  no  implied  authority  to 
engage  the  firm  in  a  different  business,  or  make  other 
radical  changes  not  authorized  by  the  articles  of  part- 
nership; nor  has  a  majority  of  the  partners  implied 
power  to  expel  a  member  of  the  firm. 

414.  Partner's  Uen. — A  partner  has  an  equitable  lien 
upon  the  firm  property  to  the  extent  that  he  has  a  right 
to  have  it  applied  in  the  payment  of  the  firm  debts, 
and  to  have  the  surplus  applied  in  pa5nment  of  debts  due 
to  the  partners,  less  what  may  be  due  from  them  to  the 
firm.  This  lien  exists  during  the  time  the  firm  is  a 
going  concern,  but  it  does  not  become  available  until 
a  partner's  share  is  sought  to  be  ascertained  or  until 
dissolution  of  the  firm.  In  the  case  of  an  illegal  part- 
nership it  does  not  exist ;  and  when  the  firm  property  is 
converted  in  good  faith  into  the  separate  property  of 
a  partner,  or  a  valid  sale  of  it  is  made  to  a  third  party, 
the  lien  is  lost. 

415.  Implied  powers  of  partners. — The  implied  pow- 
ers of  the  members  of  a  trading  firm  are  much  greater 
than  those  of  the  members  of  a  non-trading  firm.  In 
a  trading  firm  each  partner  has  implied  power  to  per- 
form acts  which  are  reasonably  necessary  to  carry  on 
the  business  of  the  firm.  He  has  no  implied  power, 
however,  to  bind  the  firm  in  matters  outside  the  osten- 
sible scope  of  the  business.  The  original  scope  of  the 
business  may  be  extended,  however,  by  subsequent  acts 
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of    the    partners.     This    was    decided    in    an    Iowa 
case:  ^ 

Where  a  partnership  firm,  embarked  in  a  particular  business 
to  which  their  engagements  are  confined,  and  to  which  alone 
their  partnership  contracts  extend,  by  mutual  agreement  en- 
large the  sphere  of  their  operations  and  include  another  branch 
of  business,  the  power  of  each  partner  to  bind  the  firm  by  his 
contracts,  is  co-extensive  with  the  whole  business  of  the  part- 
nership; and  the  acts  of  each  member  are  as  binding  on  the 
firm  in  the  new  branch  of  business  in  which  they  are  engaged 
as  they  are  in  the  former  regular  and  ordinary  business. 

416.  Incidental  implied  powers. — In  a  trading  firm 
each  partner  has  implied  power  to  buy  goods  for  use 
and  sale ;  to  sell  firm  property  which  is  for  sale ;  to  bor- 
row money  for  the  use  of  the  firm  and  to  execute  there- 
for negotiable  paper  in  the  firm  name;  to  receive 
payment  of  debts  due  the  firm  and  give  receipts  there- 
for ;  to  compromise  debts  owing  to  the  firm,  within  rea- 
sonable limitations;  to  hire  property  for  the  use  of  the 
firm;  to  pledge  or  mortgage  firm  personalty  to  secure 
payment  of  money  borrowed,  for  use  of  the  firm;  to 
pay  firm  debts;  to  make  contracts  of  suretyship  and 
guaranty  in  the  firm  name,  within  the  scope  of  the  part- 
nership business;  and  to  employ  agents  and  servants 
whose  services  are  reasonably  necessary  for  the  proper 
transaction  of  the  business.  He  also  has  implied  power 
to  sue  or  to  defend,  in  behalf  of  the  firm.  In  either 
case,  however,  if  he  does  so  against  the  consent  of  his 
co-partners  he  renders  himself  liable  to  indemnify  them 
for  the  costs. 

Admissions  by  a  partner,  within  the  scope  of  the  part- 
nership business,  are  binding  on  the  firm. 

1  Boardman  t.  Andrews,  5  La.  994. 
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A  partner,  even  in  a  trading  firm,  has  no  implied 
power  to  make  a  general  assignment  for  the  benefit  of 
creditors  or  to  submit  controverted  firm  matters  to  arbi- 
tration; nor  has  he  implied  power  to  confess  judgment 
against  the  firm  nor  to  give  a  power  of  attorney  to  do 
so.  As  a  rule,  he  has  no  implied  power  to  make  an 
instrument  under  seal  which  will  bind  the  firm.  He 
has,  however,  implied  power  to  bind  the  firm  by  a 
release  under  seal  of  a  firm  obligation. 

417.  Liability  of  a  partner. — Firm  obligations  are  of 
two  classes — ^those  which  arise  from  contract,  either 
express  or  implied,  and  those  which  arise  from  tort. 
The  liability  of  the  partners  in  the  former  case  is  joint, 
and  not  joint  and  several.  Each  partner  is  liable  to 
firm  creditors  for  the  full  amount  of  their  just  claims. 
This  was  held  by  Justice  Field:  ^ 

It  is  true  that  each  co-partner  is  bound  for  the  entire  amount 
due  on  co-partnership  contracts;  and  that  this  obligation  is 
so  far  several  that  if  he  is  sued  alone,  and  does  not  plead  the 
non- joinder  of  his  co-partners,  a  recovery  may  be  had  against 
him  for  the  whole  amount  due  upon  the  contract,  and  a  joint 
judgment  against  the  co-partners  may  be  enforced  against  the 
property  of  each.  But  this  is  a  different  thing  from  the  lia- 
bility which  arises  from  a  joint  and  several  contract.  There 
the  contract  contains  distinct  engagements — ^that  of  each  con- 
tractor individually,  and  that  of  all  jointly — and  different 
remedies  may  be  pursued  upon  each.  The  contractors  may 
be  sued  separately  on  their  several  engagements  or  together 
on  their  joint  undertaking.  But  in  co-partnerships  there  is 
no  such  several  liability  of  the  co-partners.  The  co-partner- 
ships are  formed  for  joint  purposes.  The  members  undertake 
joint  enterprises,  they  assume  joint  risks,  and  they  incur  in 
all  cases  joint  liabilities.  In  all  co-partnership  transactions 
this  common  risk  and  liability  exist.  Therefore  it  is  that  in 
1  Mason  v.  Eldred,  6  Wall.  (U.  S.)  231. 
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suits  upon  these  transactions  all  the  co-partners  roust  be 
brought  in,  except  where  there  is  some  ground  of  personal  re- 
lease from  liability,  as  infancy,  or  a  discharge  in  bankruptcy; 
and  if  not  brought  in,  the  omission  may  be  pleaded  in  abate- 
ment. The  plea  in  abatement  avers  that  the  alleged  promises, 
upon  which  the  action  is  brought,  were  made  jointly  with  an- 
other and  not  with  the  defendant  alone — a  plea  which  would  be 
without  meaning  if  the  co-partnership  contract  was  the  several 
contract  of  each  partner. 

The  liability  of  the  partners  for  firm  obligations 
growing  out  of  tort  is  joint  and  several;  the  party  in- 
jured may  sue  any  number  of  the  partners, 

418.  Partnership  liability  by  estoppel. — ^A  person 
may  render  himself  liable  as  a  partner  by  holding  him- 
self out  as  such.  Lord  EUenborough  decides  this  point 
as  follows:  ^  "A  person  may  make  himself  liable  as  a 
partner  with  others  in  two  ways:  either  by  a  participa- 
tion in  the  loss  or  profits,  or  in  respect  of  his  holding 
himself  out  to  the  world  as  such,  so  as  to  induce  others 
to  give  a  credit  on  that  assurance."  To  render  a  per- 
son liable  as  a  partner  on  the  ground  of  estoppel  two 
things  must  concur:  (1)  the  holding  out  must  be  done 
by  him  or  his  authorized  agent;  (2)  it  must  be  known 
and  acted  upon  by  the  party  who  seeks  to  avail  himself 
of  it. 

419.  Partner's  right  to  contribution. — It  has  hereto- 
fore been  stated,  that  each  partner  is  liable  in  solido  for 
the  firm  obligations.  After  a  judgment  has  been  ob- 
tained against  the  ostensible  partners,  execution  may 
be  levied  upon  the  individual  property  of  any  of  the 
partners  for  the  full  amount  of  the  judgment.  But 
when  a  partner  has  been  compelled  to  pay  a  firm  debt 
he  is  entitled  to  contribution  from  his  co-partners  for 

1  Mclver  v.  K.  B.  (1812). 
XII— 21 
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their  pro  rata  shares.     This  right  is  enforcible  by  a 
court  of  equity  upon  filing  a  bill  for  an  accounting. 

420.  Statutory  ewemptions. — ^By  the  weight  of 
authority,  statutory  exemptions  from  execution  do  not 
apply  to  firm  property.  In  some  states,  however,  in- 
cluding New  York  and  Michigan,  the  rule  is  otherwise. 

421.  Incoming  and  out- going  partners. — ^When  a 
person  becomes  a  partner  of  a  previously  existing  firm 
he  does  not  thereby  become  liable  for  the  existing  firm 
debts.  Theoretically,  the  old  firm  is  dissolved,  and  a 
new  one  created.  Likewise,  when  a  partner  withdraws 
from  the  firm,  the  old  firm,  theoretically,  is  dissolved; 
the  retiring  partner  in  such  case  is  still  liable  for  the 
debts  of  the  old  firm.  He  is  not  liable,  however,  for 
the  debts  of  the  new  firm,  provided  proper  notice  of  his 
retirement  has  been  given. 

422.  Notice  required. — Those  who  have  had  dealings 
with  the  old  firm  are  entitled  to  actual  notice  of  the 
withdrawal  of  the  retiring  partner.  Mere  publication 
of  a  notice  in  a  newspaper  is  not  sufiicient.  The  mere 
mailing  of  a  notice  is  not  sufiicient,  it  must  be  actually 
received.  The  mailing  of  a  notice,  properly  addressed, 
raises  a  presumption  of  its  due  receipt,  but  the  presump- 
tion may  be  overthrown. 

As  regards  those  who  knew  of  the  existence  of  the 
old  firm,  but  who  had  no  dealings  with  it,  a  general 
notice  published  for  a  reasonable  period  in  a  newspaper 
of  general  circulation  where  the  firm  business  has  been 
carried  on,  is  sufiScient. 


CHAPTER   XXVI 
CORPORATIONS 

428.  Nature  of  corporations. — ^A  corporation  is  a 
legal  unit  composed  of  one  or  more  persons  who  act  as 
a  single  unit  by  virtue  of  a  grant  from  a  state  legis- 
lature or  from  the  Federal  Congress.  At  one  time  in 
the  history  of  English  law  each  corporation  received  a 
separate  grant  from  the  king  or  from  parliament,  and 
in  our  own  country,  the  early  corporations  were  formed 
by  a  special  enactment  of  a  state  legislature  for  each 
corporation.  At  about  1840  general  corporation  laws 
were  passed  by  some  of  the  states,^  providing  that  a 
number  of  individuals,  by  compljnng  with  the  provisions 
of  the  general  statute,  might  form  a  corporation  without 
resorting  to  the  legislature  for  a  separate  charter  except 
in  certain  cases.  At  the  present  time  the  vast  majority 
of  corporations  are  formed  under  these  general  acts,  but 
there  are  a  few  recent  instances  of  corporations  formed 
by  special  enactment  where  the  objects  of  the  proposed 
corporation  could  not  be  accomplished  by  complying 
with  the  provisions  of  the  general  statutes. 

There  are  to-day  three  important  differences  between 
a  corporation  and  a  partnership,  besides  the  funda- 
mental distinction  that  the  former  cannot  be  formed 
without  the  consent  of  the  state  while  the  latter  may 
be  formed  by  mere  agreement. 

1.  A  partnership  is  dissolved  if  a  partner  retires; 

1  Following  the  lead  of  New  York  which  passed  the  first  general  corpo- 
ration act  in  1811. 
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while  the  shareholders  of  a  corporation  may  transfer 
their  rights  and  holdings  without  destroying  the  life  of 
the  corporation. 

2.  Each  partner  is  an  agent  for  the  firm,  while  in  a 
corporation  the  only  agents  are  those  appointed  by  the 
directors  who  in  turn  receive  their  authority  from  the 
stockholders.  The  stockholders  as  such  cannot  act  for 
the  corporation. 

3.  Each  partner  is  liable  out  of  his  own  personal  estate 
for  all  the  debts  of  the  firm,  while  shareholders  have  no 
liability  beyond  that  of  paying  in  full  for  their  shares  of 
stock.  This  rule,  however,  has  been  changed  in  certain 
instances  by  state  legislatures,  as  for  example,  where 
stockholders  in  banks  and  trust  companies  are  liable  to 
creditors  for  an  amount  equal  to  the  par  value  of  their 
holdings,  or  where  stockholders  are  personally  liable  for 
debts  due  employes  of  the  corporation  for  labor  done. 

It  nvist  be  remembered  that  the  law  of  corporations 
is  almost  entirely  statutory  and  that  different  rules  ob- 
tain in  the  different  jurisdictions  of  the  United  States. 
For  that  reason  whatever  is  said  in  the  following  sec- 
tions about  the  rights  and  liabilities  of  corporations,  their 
stockholders,  directors  and  creditors  may  not  apply  to 
the  corporations  formed  under  the  laws  of  any  given 
jurisdiction.  What  is  aimed  at  is  an  exposition  of  gen- 
eral principles  to  which  the  average  corporation  statutes 
conform. 

424.  Definitions  and  classifications. — As  will  be  ex- 
plained later,  the  individuals  who  apply  to  the  state  for 
a  charter  are  called  incorporators.  They  usually  agree 
to  take  a  certain  interest  in  the  corporation  after  it  is 
formed,  in  which  event  they  become  shareholders  or 
stockholders.  They  may  then  transfer  their  interests 
to  other  persons  who  in  turn  become  the  stockholders 
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of  the  corporation.  These  stockholders  elect  directors 
upon  whom  is  cast  the  burden  of  managing  and  direct- 
ing the  business  of  the  company.  The  directors  ai'e 
usually  chosen  to  serve  for  a  certain  period,  and  as  soon 
as  chosen,  organize  themselves  into  a  board  which  imme- 
diately elects  oflScers,  usually  a  president,  vice-president, 
treasurer,  secretary,  other  officers ;  in  large  corporations 
there  may  be  many  subordinate  officers. 

There  are  many  kinds  of  corporations,  all  divided  into 
various  classes  depending  upon  the  objects  they  seek  to 
accomplish,  upon  their  duties,  or  upon  other  circum- 
stances. The  chief  division  is  between  stock  corpora- 
tions and  non-stock  corporations.  A  stock  corporation 
is  defined  by  the  statutes  of  New  York  to  be  "a  cor- 
poration having  a  capital  stock  divided  into  shares,  and 
which  is  authorized  by  law  to  distribute  to  the  holders 
thereof  dividends  or  shares  of  the  surplus  profits  of  the 
corporation.  A  corporation  is  not  a  stock  corporation 
because  of  having  issued  certificates  called  certificates  of 
stock,  but  which  are  in  fact  merely  certificates  of  mem- 
bership, and  which  is  not  authorized  by  law  to  distribute 
to  its  members  any  dividends  or  share  of  profits  arising 
from  the  operations  of  the  corporation."  Other  corpora- 
tions are  non-stock  corporations  and  include  charitable 
institutions,  clubs,  educational  corporations,  etc. 

An  old  classification  which  now  is  not  of  much  im- 
portance divides  corporations  into  corporations  aggre- 
gate, those  composed  of  more  than  one  person,  and  cor- 
porations sole,  those  composed  of  but  one  person.  In 
England,  certain  church  dignitaries  constitute  corpora- 
tions sole,  and  in  Tennessee,  perhaps,  certain  officers,  as 
the  governor,  are  looked  upon  as  corporations.  The 
fiction  is  that  the  corporation  always  exists  though  the 
incumbent  officer  be  changed  or  die. 
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A  more  practical  division  is  that  into  public  corpora- 
tions, quasi-public  corporations  or  public  utilities  cor- 
porations, and  private  corporations.  Public  corpora- 
tions are  created  for  the  purpose  of  local  government 
in  the  management  of  public  affairs,  e.  g.,  cities,  towns, 
school  districts  and  road  districts.  Public  utilities  cor- 
porations are  formed  by  private  persons  to  carry  on 
some  enterprise  affecting  the  general  public,  and  over 
which  the  public  exercises  some  control,  e.  g.,  gas  and 
railroad  companies.  Private  corporations  are  those 
formed  exclusively  for  private  interests. 

Looking  at  a  corporation  from  the  standpoint  of  the 
sovereign  who  created  it,  it  may  be  either  domestic, 
foreign  or  alien.  A  corporation  is  styled  domestic  if 
it  is  within  the  jurisdiction  of  the  power  which  created 
it,  e.  g.,  a  corporation  formed  in  New  York  State  is  a 
domestic  corporation  in  New  York  State  only.  A  cor- 
poration is  termed  foreign  outside  of  the  jurisdiction 
that  created  it.  Corporations  formed  outside  the 
United  States  are  usually  called  alien. 

425.  Corporations  de  jure  and  de  facto. — It  has  been 
said  previously  that  partners  are  severally  responsible 
for  all  debts  of  the  partnership.  Where  two  or  more 
persons  engage  in  business  and  style  themselves  a  cor- 
poration they  will  not  escape  the  personal  liability 
attaching  to  partnerships  unless  they  make  some 
attempt  to  conform  to  the  laws  regulating  the  forma- 
tion of  corporations.  If  they  make  complete  compli- 
ance  with  a  vaUd  law,  they  form  what  is  known  as  a 
de  jure  corporation,  that  is,  a  legal  corporation.  If, 
however,  they  do  not  comply  completely  with  the  law  in 
all  material  respects  (e.  g.,  if  the  certificate  of  incorpora- 
tion is  improperly  executed),  they  may  still  escape  per- 
sonal liability  by  constituting  what  is  known  asade  facto 
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oorporation,  that  is,  a  corporation  not  in  law  but  in  fact. 
Three  elements  are  necessary  to  make  a  defective  legal 
corporation  a  de  facto  corporation  and  to  raise  it  out  of 
the  realm  of  partnership : 

1.  General  laws  xmder  which  the  corporation  could 
have  been  incorporated. 

2.  A  bona  fide  attempt  to  incorporate  under  these 
laws. 

8.  User  of  corporate  powers. 

426.  Formation  of  corporations. — ^It  was  said  that 
corporations  are  now  usually  formed  under  the  pro- 
visions of  general  corporation  laws.  It  will  be  inter- 
esting to  see  just  how  a  corporation  is  formed  under 
these  general  statutes.^  In  the  State  of  New  York  the 
first  step  in  the  formation  of  a  corporation  is  the  draw- 
ing up  of  a  certificate  of  incorporation  caUed,  in  some 
states,  articles  of  incorporation,  or  the  corporate  charter. 
This  charter  contains  nine  clauses,  as  follows: 

1.  Name  of  the  corporation. 

2.  Purposes  for  which  it  is  to  be  formed. 

8.  Amount  of  the  capital  stock  and  the  kinds  thereof. 

4.  Number  of  shares  into  which  the  capital  stock  shall 
be  divided  (each  of  the  par  value  of  between  $5  and 
$100),  and  the  amount  of  capital  (not  less  than  $500) 
with  which  the  corporation  will  begin  business. 

5.  Location  of  the  principal  office. 

6.  Duration,  which  may  be  perpetual. 

7.  Number  of  directors. 

8.  Names  and  postoffice  addresses  of  the  directors 
for  the  first  year. 

9.  Names  and  postoffice  addresses  of  the  incorpora- 
tors and  the  statement  of  the  number  of  shares  of  stock 
which  each  agrees  to  take. 

lA  form  of  organixation  papers  for  a  corporation  may  be  found  in 
Appendix  III. 
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Many  other  provisions  may  be  inserted  and  the  cor- 
poration laws  of  most  states  provide  that  certain  pow- 
ers can  be  exercised  by  the  corporation  if  the  certificate 
so  provides.  It  is  quite  necessary,  therefore,  to  study 
the  laws  of  the  jurisdiction  in  which  the  corporation  is 
proposed  to  be  organized  to  see  if  any  powers  that  the 
corporation  may  care  to  exercise  must  be  included  in  the 
certificate. 

427.  Certificate  of  incorporation. — ^A  certificate  of  in- 
corporation usually  may  be  amended  by  a  two-thirds 
vote  of  the  stockholders.  In  most  states  the  certificate 
required  by  the  statute  is  similar  to  that  of  New  York, 
except  that  sections  7  and  8  may  be  omitted,  the  direc- 
tors not  being  chosen  until  the  first  meeting  of  the 
stockholders  is  held. 

The  certificate  of  incorporation  must  be  signed  and 
acknowledged  by  the  incorporators  and  then  sent  to  the 
secretary  of  state,  who  examines  it  carefully  to  see 
whether  it  complies  with  all  the  provisions  of  the  law. 
The  most  usual  cause  for  complaint  arises  from  the  fact 
that  the  proposed  certificate  contains  powers  which  an 
ordinary  corporation  cannot  exercise  unless  there  has 
been  an  attempt  to  organize  it  under  the  provisions  of 
some  special  corporation  act,  such  as  the  banking  law, 
the  insurance  law,  the  transportation  law,  or  the  educa- 
tion law.  If  such  a  complaint  should  be  made  by  the 
secretary  of  state,  the  proposed  certificate  is  returned  to 
the  incorporators  and  they  either  omit  the  objectionable 
clauses  or  else  entirely  abandon  the  certificate  and  or- 
ganize under  the  provisions  of  the  special  corporation  act. 

Where  an  insurance  company,  banking  or  transpor- 
tation company,  or  some  other  corporation  is  proposed 
to  be  formed,  in  which  the  public  at  large  will  have  an 
interest,  the  formalities  upon  organization  are  more 
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complex  and  intricate.  Usually  a  greater  number  of 
incorporators  is  required  and  a  larger  paid  up  capital. 
For  example,  a  proposed  insurance  company  must  have 
a  large  number  of  applicants  ready  to  take  out  policies 
and  an  educational  corporation  must  have  a  valuable 
plant. 

If  the  secretary  of  state  accepts  the  certificate,  an  or- 
ganization tax  is  paid,  varying  in  the  different  states, 
to  the  state  comptroller  or  state  treasurer,  and  a  dupli- 
cate copy  of  the  certificate  is  filed  with  the  clerk  of  the 
coimty  in  which  the  principal  ofiice  of  the  corporation 
is  to  be  located.  After  these  formalities  have  been  ob- 
served a  meeting  of  the  incorporators  is  held  to  elect 
directors  (in  New  York  the  directors  for  the  first  year 
are  appointed  by  the  certificate)  to  adopt  by-laws  and 
to  provide  for  raising  capital  through  the  sale  of  the 
capital  stock  of  the  corporation.  A  meeting  of  the  di- 
rectors is  then  held  for  the  purpose  of  electing  ofiicers 
and  acting  upon  the  instructions  of  the  stockholders  in 
regard  to  the  issuance  of  the  shares  of  capital  stock  of 
the  corporation.  In  many  states  the  certificate  must 
be  published  (for  a  certain  length  of  time)  in  one  or 
more  newspapers  in  the  county  in  which  the  principal 
oflSce  is  to  be  located.  After  the  papers  have  been  filed, 
as  above  set  forth,  and  the  meetings  of  the  stockholders 
and  of  the  directors  have  been  held  and  the  certificate 
properly  advertised,  the  formation  of  the  corporation 
is  complete. 

428.  By-laws. — The  measure  of  a  corporation's 
power  is  its  charter,  which  at  one  time,  as  has  been  said, 
was  a  special  act  of  the  legislature,  but  which  at  pres- 
ent consists  of  the  general  corporation  laws  of  the  state, 
and  the  individual  certificate  of  incorporation  of  the 
particular   company.     The   powers   set    forth   in   this 
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charter  may  be  exercised  by  the  corporation  and  all  the 
world  has  constructive  notice  of  their  extent  and  lim- 
itations. The  interior  government  of  a  corporation  is 
regulated  by  a  set  of  by-laws  which  in  most  states  the 
shareholders  and  directors  are  conclusively  presimaed 
to  know.  A  corporation  has  power  to  make  by-laws, 
provided  they  are  not  inconsistent  with  its  charter,  with 
the  laws  of  the  United  States  or  with  the  laws  of  the 
state  in  which  the  corporation  is  formed.  By-laws 
usuaUy  may  be  adopted  or  in  any  way  amended  by  a 
majority  of  the  stockholders,  though  in  many  jurisdic- 
tions a  two-thirds  or  even  three-quarters  vote  is  neces- 
sary for  this  purpose. 

429.  Corporate  meetings. — Meetings  of  stockhold- 
ers and  directors  may  be  regular  or  special,  depending 
upon  whether  they  occur  at  stated  periods  or  at  ir- 
regular periods.  The  prevailing  view  in  the  United 
States  is  that  a  meeting  of  stockholders  held  without 
the  borders  of  the  corporation's  home  state  is  void,  or 
at  least  voidable,  by  the  creditors  and  perhaps  by  non- 
attendiixg  stockholders.  There  are  some  exceptions, 
notably  Delaware.  The  statutes  usually  provide  what 
notice  must  be  given  to  the  stockholders  or  directors 
to  make  a  meeting  valid,  but  in  the  absence  of  statutory 
regulation  the  certificate  of  incorporation  or  the  by- 
laws govern.  In  the  absence  of  any  provisions,  reason- 
able notice  of  the  time,  place  and  objects  of  a  meeting 
should  be  given.  While  the  procedure  at  shareholders' 
and  directors'  meetings  may  be  informal,  the  business 
must  be  definitely  transacted. 

EXAMPLE 

S88.  A  motion  was  proposed  at  a  meeting  and  the  chairman 
stated  the  proposition  and  said,  ^^If  there  is  a  single  person 
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present  who  is  dissatisfied  with  this,  I  wish  you  to  say  so  fully 
and  frankly."  Thereupon  several  persons  spoke  in  favor  of 
the  proposition,  but  the  rest,  numbering  about  one  hundred, 
remained  silent.  The  motion  was  not  carried,  for  some  method 
of  obtaining  assent  was  necessary.^ 

480.  Voting  at  corporate  ^meetings. — Earlier  in  the 
history  of  corporations  each  shareholder  had  one  vote 
irrespective  of  the  number  of  shares  held  by  him.  At , 
the  present  time,  however,  the  usual  rule  is  that  each 
stockholder  has  one  vote  for  each  share  of  stock.  Un- 
der the  laws  of  many  states,  the  rule  known  as  cumu- 
lative voting  obtains.  This  rule  provides  that  each 
stockholder  shall  have  as  many  votes  as  he  has  shares, 
times  the  number  of  directors  to  be  elected,  and  that 
he  may  cast  these  votes  for  one  director  or  distribute 
them  as  he  sees  fit.^ 

1 114  N.  Y.  626. 

2  In  the  following  jurisdictions  the  state  constitution  guarantees  the  right 
of  cumulative  voting:  California,  Idaho,  Illinois,  Mississippi,  Missouri, 
North  Dakota,  Pennsylvania,  South  Carolina,  South  Dakota,  and  West 
Virginia.  Kentucky's  Constitution  provides  for  cumulative  votings  but  tliis 
provision  has  been  held  not  to  be  compulsory.  (Schnfldt  v.  Mitchell,  101 
Ky.  570.) 

In  the  following  jurisdictions  cumulative  voting  is  prescribed  in  the 
corporation  statutes:  Colorado,  Kansas,  Michigan,  Montana,  Ohio^  and  the 
Philippine  Islands. 

The  statutes  of  Maine  and  Maryland  provide  that  the  by-laws  may  pre- 
scribe cumulative  voting. 

In  Minnesota,  New  Jersey,  New  Mexico,  New  York  and  Porto  Rico 
cumulative  voting  is  allowed  by  statute  if  provided  for  in  the  certificate 
of  incorporation. 

The  law  of  Nevada  prescribes  cumulative  voting  unless  otherwise  directed 
by  the  certificate  of  incorporation. 

The  statutes  of  Virginia  permit  cumulative  voting. 

In  North  Carolina  cumulative  voting  may  be  provided  for  in  the  certifi- 
cate or  the  by-laws,  and  is  mandatory  whenever  one-fourth  of  the  capital 
ftock  is  in  the  hands  of  one  person. 

See  an  article  by  the  author  on  the  ''Mathematicr  of  Cumulative  Voting** 
in  the  Journal  of  Accountancy,  January,  1910. 
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481.  Proaies. — In  stockholders'  meetings,  but  not  in 
directors'  meetings  the  right  to  vote  may  be  delegated 
under  the  laws  of  most  states  by  a  power  of  attorney 
known  as  a  proxy,  an  illustration  of  which  follows: 

PROXY 

Kkow  all  Mek  bt  these  Peesekts: 

That  I,  1  holder  of  shares  of  the  capital  stock  of  the  9  a 

corporation  of  the  State  of f  do  hereby  appoint my  true  and 

lawful  attorney  [with  full  power  of  substitution  and  revocation],  for  me 
and  in  my  name  to  vote  as  my  proxy,  at  the  meeting  of  the  stock- 
holders of  said  company,  to  be  held  on  the day  of ,  191-,  and  at 

any  adjournment  thereof;  hereby  ratifying  and  confirming  all  that  said 
attorney  [or  substitute],  mav  lawfully  ao  in  the  premises. 

Witness  my  hand  and  seal,  this day  of ,  191- 

.     (L.  S.) 

In  presence  of 
"  • 

Proxies  usually  are  not  irrevocable.  Where,  however, 
all  the  stockholders  of  a  corporation  who  so  desire  trans- 
fer their  shares  of  stock  to  a  trustee  and  receive  in 
exchange  transferable  "certificates  of  beneficial  inter- 
est," which  entitle  the  holders  to  the  dividends  paid  on 
the  stock  in  the  hands  of  the  trustee,  a  voting  trust  is 
created.  In  New  York  voting  trusts  are  permitted  by 
statute,  but  in  other  jurisdictions  the  question  has  been 
left  to  the  courts  whose  decisions  have  differed  widelv. 

482.  WJio  is  entitled  to  vote. — ^As  between  the  vendor 
and  vendee  of  stock,  the  vendor  is  entitled  to  vote  until 
the  shares  have  been  transferred  on  the  books  of  the 
company.  In  some  states  the  rule  is  that  the  vendee 
may  vote  if  the  corporation  has  notice  of  his  interest, 
even  before  the  formal  transfer  has  been  made.  As 
between  bankrupt  and  assignee  the  former  is  entitled  to 
vote  until  the  latter  registers  his  ownership  with  the 
company,  in  spite  of  the  fact  that  the  Bankruptcy  Act 
vests  in  the  assignee  the  title  to  all  the  bankrupt's  prop- 
erty. A  surviving  partner  may  vote  on  the  stock  stand- 
ing in  the  name  of  the  firm  and  usually  an  executor  or 
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administrator  may  vote  on  stock  before  a  transfer  is 
made  on  the  company's  books  by  exhibiting  his  letters 
of  appointment  or  a  certified  copy  thereof.  Where 
shares  are  owned  by  two  or  more  persons  all  must  agree 
or  the  shares  cannot  be  voted,  but  anyone  may  vote  all 
the  shares,  if  the  others  do  not  object.  If  the  corpora- 
tion should  become  the  owner  of  some  of  its  own  stock, 
it  will  have  no  right  to  vote  thereon,  but  where  a  cor- 
poration is  permitted  by  statute  or  by  the  decisions  to 
hold  shares  of  stock  in  another  company  the  board  of 
directors  may  vote  these  shares. 

Statutes  and  by-laws  often  provide  for  the  closing  of 
books  during  a  certain  period,  usually  about  two  weeks 
immediately  preceding  the  annual  meeting.  Transfers 
during  that  time  cannot  be  registered  and  the  vendors 
are  entitled  to  vote. 

438.  Transaction  of  corporate  btmness. — ^Where  a 
motion  is  made,  seconded  and  carried  which  involves  the 
formation  of  a  contract  with  another  party  it  may  be 
rescinded  at  any  time  before  the  session  is  ended  or 
adjourned,  but  not  thereafter,  except  with  the  consent 
of  the  other  parties. 

Unless  some  local  statute  or  the  certificate  or  by-laws 
otherwise  provide,  the  majority  has  power  to  act  within 
the  scope  of  the  company's  authority.  Should  the  ma- 
jority, however,  attempt  to  exceed  this  power,  a  dis- 
senting shareholder  will  have  the  right  to  seek  equitable 
relief  by  injunction  and  to  set  the  transaction  aside. 

In  most  states  special  statutory  provisions  are  made 
for  the  transaction  of  certain  kinds  of  business  by  the 
corporation;  for  example,  in  New  York  two-thirds  of 
the  stockholders  must  consent  to  a  mortgage  of  the  cor- 
porate property,  and  so  in  many  cases  more  than  a  bare 
majority  is  necessary  to  carry  a  proposition  to  alienate 
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any  of  the  corporation's  real  property,  to  sell  all  its 
assets,  to  amend  its  charter,  to  accept  a  proposition  to 
consolidate  with  another  corporation  or  to  dissolve. 

484.  Corporate  powers. — A  corporation  has  the 
power  expressly  conferred  upon  it  by  the  statute  under 
which  it  was  formed  and  by  its  certificate  of  incorpora- 
tion, and  also  all  incidental  powers  necessary  to  carry 
out  the  purposes  for  which  it  was  formed.  There  are 
certain  incidental  powers  which  attach  to  a  corporation 
inherently.  These  are  the  right  of  succession,  the  right 
to  have  a  corporate  seal,  the  right  to  appoint  and  remove 
officers  and  agents,  the  right  to  make  by-laws,  and  the 
right  to  make  contracts  to  carry  out  the  purposes  for 
which  it  was  created. 

Corporations  unless  specifically  prohibited  by  local 
statutes  may  purchase  and  hold  real  and  personal  prop- 
erty necessary  in  the  transaction  of  the  corporate  busi- 
ness. It  may  even  take  unnecessary  property,  where  it 
is  advantageous  to  do  so.  for  self -protection.  Thus, 
where  a  corporation  has  accepted  real  property  as  secur- 
ity for  a  debt  and  it  becomes  necessary  to  take  the 
property  in  payment  of  the  debt,  it  may  do  so,  but 
under  the  law  of  many  jurisdictions  it  will  be  compelled 
to  dispose  of  the  property  as  soon  as  it  can  do  so  without 
loss.  A  corporation  may  borrow  money  and  incur  in- 
debtedness when  necessary,  but  in  many  states  the 
amount  of  indebtedness  to  be  contracted  by  the  corpora- 
tion is  limited.  The  power  to  borrow  money  implies 
the  power  to  give  security  and  unless  there  is  an  express 
prohibition  a  corporation  may  mortgage  its  property. 

A,  corporation  may  issue,  accept,  and  indorse  a  nego- 
tiable paper,  but  not  for  accommodation. 

A  corporation  may  not  enter  into  a  partnership  with 
any  individual  or  individuals  or  with  any  other  corpora- 
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tion,  but  may  enter  into  a  joint  contract.  In  some  of 
the  United  States  a  corporation  may  acquire  and  deal 
in  its  own  stock  unless  prohibited  by  charter.  In  most 
of  the  states,  however,  a  corporation  cannot  purchase 
any  of  its  own  stock  except  out  of  surplus  funds  and 
in  some  states  a  purchase  of  its  own  stock  is  entirely 
prohibited. 

In  most  of  the  United  States  a  corporation  may  not 
acquire  stock  in  another  company  unless  the  statutes 
or  the  charter  expressly  permit  such  holding.  This  per- 
mission is  often  given  by  statute  and  in  several  juris- 
dictions the  courts  have  held  that  the  power  is  inherent. 
One  restriction  is  sometimes  placed  on  this  power, 
namely,  that  the  corporation  whose  stock  is  acquired 
must  be  engaged  in  some  similar  business.  Under  the 
federal  statutes,  however,  and  the  anti-trust  laws  of 
many  states  this  power  cannot  be  exercised  for  the  pur- 
pose of  controlling  or  defeating  competition. 

435.  Ultra  vires  acts. — ^When  a  corporation  assumes 
to  do  an  act  which  is  in  excess  of  its  powers,  such  act 
is  said  to  be  ultra  vires.  If  neither  party  has  performed 
its  side  of  an  ultra  vires  contract,  it  is  wholly  unenforci- 
ble  in  the  courts.  When  an  ultra  vires  contract  has 
been  partly  performed  by  one  or  both  parties  two  rules 
prevail.  The  United  States  rule,  which  is  followed  in 
Massachusetts,  is  that  an  ultra  vires  contract  is  illegal, 
whether  partly  performed  or  not,  but  where  one  party 
has  performed  its  side  of  the  contract  in  whole  or  in 
part  by  parting  with  money  or  property  it  may  recover 
the  reasonable  value  thereof;  in  England  it  has  been 
held  that  the  property  or  money  may  be  recovered.* 

1  Pullman  Palace  Car  Co.  v.  Central  Transportation  Co.,  171  U.  S.  1S8. 
In  most  jurisdictions,  including  New  Jersey,  New  York,  Pennsylvania, 
Michigan  and  Minnesota,  if  either  party  has  performed,  he  may  compel 
performance  by  the  other  side.    This  rule  is  founded  on  the  argument  that 
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486.  Capital  stock. — The  capital  stock  of  a  corpora- 
tion must  be  distinguished  from  its  capital.  Capital 
stock  cannot  be  changed  except  by  an  amendment  of  the 
certificate  of  incorporation.  The  term  is  used  to  des- 
ignate the  amount  of  capital  to  be  contributed  by  the 
stockholders  for  the  purpose  of  the  corporation.  The 
net  value  of  the  property  of  a  company  is  its  capital 
and  this  varies  with  the  good  or  ill  fortune  of  the  com- 
pany. 

487.  Forms  of  corporate  stock. — Common  stock  is 
the  ordinary  stock  of  a  corporation  which  has  neither 
special  privileges  nor  special  restrictions.  Unless  some 
form  of  special  stock  is  issued  by  a  company  all  of  its 
stock  is  common  stock. 

Stock  may  be  preferred  in  many  ways.  There  may 
be  several  classes  of  preferred  stock  in  one  corporation, 
each  to  receive  in  succession  a  certain  percentage  of  the 
net  profits.  The  preferred  stock  may  have  a  prefer- 
ence up  to  a  certain  amount  and  all  the  rest  of  the  profits 
may  then  go  to  the  common  stock,  or  the  common  stock 
may  receive  a  certain  percentage  of  the  profits  after  the 
preferred  stock  has  been  paid  and  then  both  classes  may 
divide  equally,  or  both  classes  may  divide  equally  after 
the  preferred  stock  has  received  its  percentage. 

Cumulative  preferred  stock  is  that  in  which  the  pre- 
ferred percentage  is  to  be  paid  whenever  possible  not 
only  for  the  current  year,  but  for  past  years  for  whid^ 
it  was  impossible  to  pay  it.  In  other  words,  cumulative 
preferred  stock  must  receive  all  dividends  in  arrears 
before  the  conmion  stock  can  share  in  the  net  profits. 
Sometimes  it  is  provided  that  preferred  stock  shall  have 

the  defense  of  ultra  vires,  if  allowed,  would  produce  an  inequitable  result, 
while  the  United  States  rule  is  based  on  the  proposition  that  an  ultra  vires 
contract  is  contrary  to  public  policy.    Public  or  municipal  corporations  in 
all  jurisdictions  follow  the  United  States  rule. 
XUS2 
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preference  in  the  distribution  of  the  assets  upon  the  dis- 
solution  of  the  corporation.  In  some  states  preferred 
stock  may  not  carry  with  it  the  voting  power. 

Guaranteed  stock  is  that  upon  which  the  pajrment  of 
dividends  is  guaranteed  by  another  corporation.  Many 
railroad  corporations  guarantee  the  pa3anent  of  divi- 
dends on  the  stock  of  their  subsidiaries.  Cumulative 
preferred  stock  is  sometimes  erroneously  called  guaran- 
teed stock. 

Paid  up  or  full  paid  stock  is  stock  the  par  value  of 
which  has  been  fully  paid  to  the  company  in  cash,  prop- 
erty or  services.  Where  the  payment  is  made  in  prop- 
erty or  services,  when  the  statutes  specifically  prohibit 
that  form  of  payment,  the  stock  cannot  be  said  to  be 
paid-up.  Certificates  of  full  paid  stock  usually  bear 
the  words  ^'fuU  paid  and  norirassesaablc^*  printed  upon 
their  face. 

The  stock  which  has  not  been  delivered  to  subscribers 
and  is  absolutely  without  value  is  called  unissued  stod:. 

Issued  and  outstanding  stock  is  that  which  has  been 
bought  or  which  has  properly  been  exchanged  for  prop- 
erty or  services  of  full  value.  Where  a  subscription  has 
been  accepted  by  the  corporation  it  is  treated  as  repre- 
senting issued  and  outstanding  stock.  Treasury  stock 
consists  of  those  shares  issued  and  outstanding  whidi 
have  been  acquired  by  the  corporation  through  purchase, 
bequest  or  otherwise ;  it  may  usually  be  reissued  at  any 
price  the  corporation  may  be  able  to  get  for  it. 
•  488.  Subscribers  to  capital  stock. — ^An  agreement  to 
subscribe  for  capital  stock  made  before  the  corporation 
is  organized  is  not  binding  because  of  lack  of  considera- 
tion. The  corporation  not  being  in  existence  cannot 
make  a  promise  in  exchange  for  the  promise  of  the  sub- 
scriber, but  if  the  promoter  takes  the  subscription  and 
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binds  himself  to  do  something  in  connection  with  the 
formation  of  the  company  there  will  be  a  valid  consid- 
eration for  the  subscription;  and  the  company,  after  it 
is  formed,  may  sue  on  the  contract  of  subscription. 
Where,  however,  subscriptions  are  made  by  incorpora- 
tors who  set  opposite  their  signatures,  on  the  certificate 
of  incorporation,  the  number  of  shares  they  intend  to 
take,  they  become  bound  when  the  certificate  is  filed. 
So,  ordinary  subscriptions  made  before. organization  are 
looked  upon  as  continuing  ofi*ers  and  if  not  withdrawn 
may  be  accepted  by  the  company  when  organized.  Sub- 
scriptions for  capital  stock  of  organized  companies  are, 
of  course,  binding,  for  the  corporation  promises  to  do 
something — ^to  issue  its  shares — ^in  exchange  for  the  sub- 
scriber's promise  to  take  the  shares.  These  rules  may 
be  varied  by  local  statutes. 

489.  Rights  and  powers  of  stockholders. — ^The  three 
important  rights  of  the  individual  stockholder  are :  ( 1 ) 
the  right  to  vote,  (2)  the  right  to  inspect  the  corporate 
books  and  (8)  the  right  to  dividends.  The  right  of  a 
stockholder  to  vote  has  been  discussed  under  the  head- 
ing of  corporate  meetings.     (See  sections  480-2.) 

440,  Stockholder's  right  to  inspect  the  corporate 
books. — This  right  is  well  set  forth  in  the  opinion  of  a 
New  York  case.^ 

We  think  that  according  to  the  decided  weight  of  authority, 
the  stockholder  has  the  riffht  at  common  law  to  inspect  the 
books  of  his  corporation  ax  a  proper  time  and  place,  and  for 
a  proper  purpose,  and  that  if  this  right  is  refused  by  the  offi- 
cers in  charge,  a  writ  of  mandamus  may  issue  in  the  sound  dis- 
cretion of  the  court,  with  suitable  safeguards  to  protect  the 
interests  of  all.  It  should  not  be  issued  to  aid  a  blackmailer, 
nor  withheld  simply  because  the  interest  of  the  stockholder  is 

1 7»  f  •  Steinway,  159  N.  Y.  2&0. 
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small;  but  the  court  should  proceed  cautiously  and  discreetly, 
according  to  the  facts  of  the  particular  case.  To  the  extent, 
however,  that  an  absolute  right  is  conferred  by  statute,  nothing 
is  left  to  the  discretion  of  the  court ;  but  the  writ  should  issue  as 
a  matter  of  course.  Although  even  then,  doubtless,  due  pre- 
cautions as  to  time  and  place  may  be  taken,  so  as  to  prevent  in- 
terruption of  business,  or  other  serious  inconvenience. 

This  rule  applies  to  all  the  books  of  a  corporation, 
though  by  statute  the  common  law  has  been  changed 
in  most  jurisdictions  so  that  the  stockholder  has  the 
right  to  inspect  those  books  only  which  pertain  to  a  cor- 
poration and  are  not  necessary  in  other  forms  of  business 
enterprises.  A  stockholder's  examination  usually  may 
be  conducted  by  his  agents,  such  as  his  attorney  or  his 
expert  accountant. 

The  statutes  in  most  of  the  states  have  reiterated  the 
common  law  and  in  some  cases  have  extended  it  in  cer- 
tain particulars,  or  have  limited  it  as  to  the  time  and 
place  of  the  inspection.  The  statutes  of  some  states 
give  a  stockholder  to  whom  this  right  has  been  refused 
an  action  for  damages  against  the  officers  of  the  cor- 
poration for  refusing  the  right. 

441.  Payment  for  capital  stock. — Capital  stock  may 
be  usually  issued  in  any  denomination  and  to  any  maxi- 
mum amount,  the  minimum  being  limited  to  from  $500 
to  $2,000.  In  New  York  the  minimum  is  $500,  in  New 
Jersey  and  Delaware  the  minimum  is  $2,000,  and  in 
Maine  and  Massachusetts  the  minimum  is  $1,000;  in 
Arizona  there  is  no  minimum.  In  New  York  shares 
may  be  issued  without  par  value. 

The  statutes  of  most  states  provide  that  capital  stock 
may  be  paid  for  in  money,  property,  services  or  labor. 
When  nothing  is  said  in  the  statutes,  the  courts  will  not 
require  a  corporation  for  which  services  have  been  ren- 
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dered  or  to  which  property  has  been  sold  to  pay  money 
and  then  take  it  back  in  payment  for  capital  stock,  but 
in  some  states  there  is  a  direct  prohibition  against 
accepting  anything  but  mone^  in  exchange  for  stock. 
In  those  states  it  is  always  wise  to  pay  for  stock  in 
money  only. 

In  many  jurisdictions,  including  New  Jersey  and 
Maine,  the  statutes  provide  that  where  property  is  given 
in  exchange  for  stock  the  directors  may  appraise  the 
property.  ( See  the  recent  New  Jersey  statutes  printed 
in  Appendix  V.)  The  courts  have  recently  inter- 
preted this  provision  very  strictly  and  have  held  that 
where  there  is  any  considerable  difference  between  the 
par  value  of  the  stock  and  the  real  value  of  the  prop- 
erty fraud  will  be  presumed  and  creditors  of  an  in- 
solvent corporation  will  have  the  right  to  make  the 
stockholders  who  have  given  to  the  corporation  the  over- 
valued property  pay  into  the  corporation  the  amount 
of  the  over-valuation. 

442.  Certificate  of  shares. — Shares  of  capital  stock 
are  choses  in  action  of  which  the  certificate  of  stock  is 
a  physical  representation.  Share  holders  are  entitled  to 
certificates  evidencing  their  holdings.  These  certifi- 
cates are  usually  executed  by  officers  designated  in  the 
by-laws  of  the  corporation, — usually  the  president  and 
the  secretary,  or  the  president  and  the  treasurer.  In 
New  Jersey  these  officers  alone  have  the  power  to  sign 
certificates.  A  certificate  of  stock  is  not  negotiable  in 
the  broadest  sense,  but  the  decisions  are  somewhat 
confused.  Several  states,  including  New  York,  have 
recently  adopted  the  Uniform  Stock  Transfer  Law 
making  certificates  fully  negotiable. 

If  a  stockholder  loses  his  certificate,  he  may  compel 
the  corporation  to  issue  a  new  one  by  giving  it  sufficient 
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security  to  indemnify  it  in  case  the  lost  certificate  is 
presented  by  a  bona  fide  purchaser.  The  usual  practice 
is  to  require  an  afiSdavit  from  the  stockholder  setting 
forth  the  facts  and  the  deposit  of  a  bond  for  the  par 
value  of  the  stock,  or  for  twice  that  amoimt. 

448.  Rights  of  minority  stockholders. — Corporations 
are  governed  by  the  majority,  whose  acts  cannot  be 
interfered  with  by  the  minority  stockholders  unless  in 
the  case  of  unauthorized,  fraudulent  or  illegal  acts,  nor 
can  the  minority  interfere  with  the  acts  of  the  directors. 
If,  however,  the  act  complained  of  is  one  which  is  not 
within  the  powers  of  the  corporation,  or  is  one  which 
constitutes  a  breach  of  trust  or  fraud  by  the  directors, 
the  courts  will  interfere  at  the  instance  of  minority  stock- 
holders, and  enjoin  the  carrying  out  of  the  unauthorized 
or  illegal  act.  If  the  act  has  been  conunitted  and  the 
company  has  suffered  loss,  the  courts  will  compel  the 
offending  directors  to  account  to  the  corporation  for 
such  loss. 

The  courts  require  that  before  a  suit  can  be  brought 
by  a  stockholder,  demand  must  first  be  made  upon  the 
board  of  directors  to  bring  the  suit.  If,  however, 
the  offending  directors  are  still  in  control  of  the 
board,  the  demand  is  not  necessary. 

444.  Liabilities  of  shareholders  to  the  corporation  and 
to  creditors. — Stockholders  are  bound  to  take  and  pay 
for  the  proportion  of  stock  subscribed  for  by  them,  and 
the  corporation  may  enforce  the  payment  of  the  amount 
due  up  to  the  par  value  of  the  stock  unless  the  corpora- 
tion is  a  going  concern  and  there  is  an  express  agree- 
ment to  the  contrary.  If  a  stockholder  sell  his  stock 
before  the  f uU  amount  due  thereon  is  paid,  liability  to 
pay  the  deficiency  is  transferred  to  the  new  owner,  for 
the  corporation  by  cancelling  the  old  certificate  and  issu- 


CORPORATIONS  346 

ing  a  new  one  waives  all  claims  on  the  original  certifi- 
cate.^ 

The  liability  of  the  stockholder  to  his  corporation  may 
be  enforced  by  creditors  who  have  procured  judgment 
against  the  corporation  and  whose  judgment  cannot  be 
satisfied  out  of  the  corporate  assets.  In  Indiana  and 
New  Hampshire  only  those  shareholders  are  liable  who 
were  such  when  the  debt  was  contracted,  and  this  liabil- 
ity survives  the  transfer  of  their  shares.  In  Connecticut 
and  a  few  other  states,  only  those  shareholders  are  liable 
who  were  such  at  the  time  of  the  commencement  of  the 
action  by  the  creditors.  In  Illinois,  all  shareholders 
who  were  such  either  at  the  time  the  debt  was  contracted 
or  who  became  shareholders  prior  to  the  commencement 
of  the  action  are  liable.  This  liability,  it  must  be  re- 
membered, is  to  pay  the  diflference  between  the  par 
value  of  the  stock  and  the  value  of  the  consideration 
for  which  the  stock  was  issued. 

445.  Special  liabilities  of  shareholders. — In  some 
states,  stockholders  have  added  liabilities.  In  New 
York  and  several  other  jurisdictions,  a  wage-earner  who 
has  recovered  a  judgment  against  the  corporation  for 
wages  and  is  unable  to  collect  the  judgment  out  of  the 
corporate  assets,  may  bring  an  action  against  individual 
stockholders.  In  Minnesota,  stockholders  have  the  same 
liability  as  the  stockholders  of  national  banks,  namely, 
to  contribute  an  amount  equal  to  the  par  value  of  their 
holdings.  In  California,  stockholders  have  unlimited 
liability,  and  this  doctrine  applies  in  that  state  to  stock- 
holders of  foreign  corporations  which  do  business  within 
the  territorial  limits  of  the  state.*  The  extra  liability 
of  bank  stockholders  has  already  been  mentioned. 

1  Tucker  t.  Gilman,  191  N.  Y.  189. 

s  Thomas  ▼.  Wentworth  Hotel  Company,  110  Pac.  Rep.  949. 
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446.  Officers. — The  officers  of  a  corporation  are  those 
agents  elected  or  appointed  by  the  directors  or  by  the 
stockholders  as  the  direct  executive  representatives  of 
the  corporation.  They  may  be  appointed  orally  or  in 
writing  under  seal,  but  usually  are  elected  as  prescribed 
by  the  by-laws  of  the  corporation.  Directors  usually 
elect  officers  and  fix  their  salaries.  The  chief  officers  of 
a  corporation  are  the  president,  treasurer  and  secretary, 
the  latter  two  of  whom  need  not  be  selected  from  the 
board  of  directors. 

447.  Powers  of  officers. — The  relation  of  a  corporate 
officer  to  his  corporation  is  governed  by  the  law  of 
agency,  and  where  an  act  is  performed  by  an  appro- 
priate officer  he  is  [presumed  to  have  the  requisite  power. 

448.  Compensation  of  officers. — The  compensation 
of  officers  is  governed  by  their  contract  whether  special 
or  contained  in  the  by-laws.  Directors  and  officers, 
however,  can  claim  no  payment  for  their  services  in  the 
absence  of  any  provision.  It  would  seem  that  an  officer 
who  is  not  a  director  may  claim  the  reasonable  value  of 
his  services. 

449.  Duties  of  officers. — The  duties  of  officers  are 
those  prescribed  by  the  by-laws  or  by  custom.  The  gen- 
eral rule  is  that  the  president  is  the  head  of  the  corpora- 
tion and  "when  an  act  is  performed  by  him  the 
presumption  will  be  indulged  that  the  act  is  legally 
done,  and  is  binding  upon  the  body;  and,  as  a  general 
rule,  in  the  absence  of  the  president,  or  when  a  vacancy 
occurs  in  the  office,  the  vice-president  may  act  in  his 
stead,  and  perform  the  duties  which  devolved  upon  the 
president."  ^ 

According  to  the  rules  of  agency,  notice  to  an  officer 
in  the  course  of  a  transaction  in  which  the  corporation 

1  Smith  V.  Smith,  62  HI.  493. 
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is  a  party  is  binding  upon  the  corporation,  but  in  a  trans- 
action where  a  corporate  oflScer  acts  for  himself  and 
deals  with  a  corporation  in  an  unofficial  manner  his 
knowledge  cannot  be  imputed  to  the  corporation. 

450.  Vacancies  and  removals. — ^Vacancies  may  usu- 
ally be  filled  by  the  board  of  directors  who  may  fill 
vacancies  even  in  their  own  body.  In  the  absence  of 
by-law,  charter  or  statutory  provision  officers  may  not 
be  removed  at  the  pleasure  of  the  board,  but  may  be 
removed  for  good  cause  without  special  authorization. 
Where  removal  is  contemplated  the  officer  should  be 
duly  charged  and  given  an  opportunity  to  clear  himself 
of  the  accusations. 

451.  Liabilities  of  oncers. — Officers  are  liable  for 
damages  resulting  from  their  negligence  or  wrongdo- 
ing in  office.  The  penal  laws  of  many  states  impose 
liabilities  for  various  acts  and  omissions,  as  for  example, 
failure  or  refusal  to  allow  proper  inspection  of  the 
stock-books,  making  false  reports^  loaning  corporate 
funds  to  stockholders  and  misconduct  at  corporate  elec- 
tions. It  was  held  in  a  recent  case  that  directors  have 
an  active  responsibility  to  act  in  behalf  of  the  corpora- 
tion. They  must  obtain  excuse  from  action  if  on  a 
vacation  or  if  absent  except  for  some  good  cause,  as 
illness.  If  improper  action  is  taken  at  a  meeting  a 
director  should  signify  his  dissent  in  writing  on  the  min- 
utes, or  if  absent  he  should  do  so  as  soon  as  possible.^ 

452.  Dividends. — ^Dividends  are  the  profits  paid  to 
the  stockholders.  The  directors,  honestly  exercising 
their  discretion,  have  the  sole  right  to  declare  dividends, 
but  after  a  dividend  is  declared,  the  amount  apportioned 
to  the  individual  stockholder  becomes  a  debt  of  the  cor- 
poration and  the  stockholder  may  sue  for  it  as  for  any 

1  Kavanaugb  y.  Commonwealth  Trust  Company,  118  N.  Y.  SuppL  75S. 
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other  debt.  Surplus  accumulated,  but  not  apportioned 
as  dividends  at  the  time  of  the  insolvency  of  a  corpora- 
tion,  goes  to  the  corporate  creditors  and  not  to  the  stock- 
holders. 

Dividends  are  paid  only  out  of  surplus  or  net  profits. 
"The  words  net  profits  define  themselves.  They  mean 
what  shall  remain  as  the  clear  gains  of  any  business 
venture  after  deducting  the  capital  invested  in  the  busi- 
ness, the  expenses  incurred  in  its  conduct,  and  the  losses 
sustained  in  its  prosecution."  ^ 

Dividends  are  treated  as  though  earned  when  de- 
clared. Corporations  are  justified  in  reljring  on  their 
registers  in  ascertaining  the  persons  entitled  to  dividends 
on  any  particular  block  of  stocks,  but  where  notice  of 
transfer  is  given,  dividends  declared  subsequently  must 
be  paid  to  the  transferee.  Many  corporations  provide 
that  their  transfer  books  shall  be  closed  a  certain  num- 
ber of  days  before  a  dividend  is  declared.  Such  pro- 
visions are  valid  and  secure  to  the  transferor  any 
dividends  declared  subsequent  to  the  closing  of  the 
books.  A  pledgee  whose  name  appears  on  the  corpo- 
rate books  is  entitled  to  receive  the  dividends,  but  must 
account  therefor  to  his  pledgor. 

Dividends  must  be  declared  generally  on  all  shares 
of  the  same  class  of  stock.  An  agreement  to  pay  a 
fixed  dividend  on  any  class  of  stock  is  valid  so  long  as 
there  are  any  profits  out  of  which  to  pay  it.  Directors 
and  officers  who  participate  in  the  declaration  and  dis- 
tribution of  dividends  out  of  capital  are  usually  civilly 
liable  to  the  injured  parties  and  may  be  prosecuted 
criminally.  Surplus,  however,  need  not  be  accumulated 
in  the  form  of  cash.    If  the  net  profits  are  tied  up  in 

1  Park  y.  Grant,  40  N.  J.  £q.  114. 
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property,  the  corporation  may  borrow  cash  to  distribute 
as  dividends. 

Dividends  may  be  declared  to  be  paid  in  cash,  in  stock 
or  in  scrip,  entitling  the  holder  to  receive  stock  or  cash. 
Stock  dividends  are  quite  usual  in  public  service  corpora- 
tions, for  the  reason  that  future  dividends  may  not  seem 
high  though  in  fact  representing  a  large  interest  on  the 
stockholder's  original  investment. 

EXAMPLE 

889.  The  X  railway  accumulated  a  surplus  equal  to  its 
capital  stock.  It  increases  its  capital  stock  and  declares  a  100 
per  cent  stock  dividend.  Thereafter  it  declares  a  cash  dividend 
of  If  per  cent.  This  dividend  amounts  to  14  per  cent  on  the 
original  investment  of  the  railway's  stockholders.  It  is  easy 
to  see  how  the  problem  of  railway  rates  is  affected  by  stock 
dividends.  .  ^ 


CHAPTER   XXVII 

INTERCORPORATE  RELATIONS  AND  DISSOLUTION 

OF  CORPORATIONS 

458.  Merger  of  corporations. — Corporations  may 
merge  or  control  each  other  in  one  of  five  different  ways: 

1.  Consolidation. 

2.  Sale. 

3.  Lease. 

4.  Corporate  stock  holding  or  control. 

5.  Some  other  form  of  relation  usually  called  com- 
bination. 

Where  two  or  more  corporations  are  fused  into  a  new 
corporation  the  process  is  termed  consolidation.  The 
right  to  consolidate  depends  on  a  statute,  as  does  the 
right  to  merge,  which  term  is  applied  to  the  absorption 
of  one  or  more  companies  by  another.  In  England  the 
term  amalgamation  is  usually  used  to  denote  consolida- 
tion by  merger.  Where  the  corporations  about  to  be 
consolidated  are  residents  of  different  states,  the  laws 
of  each  state  must  authorize  the  consolidation.  The 
statutes  usually  limit  the  power  of  consolidation  to  those 
engaged  in  certain  lines,  e.  g.,  mining  or  manufactur- 
ing, or  to  corporations  engaged  in  similar  forms  of 
business.  Railroads  which  are  non-competing  and 
whose  lines  are  continuous  or  connecting  are  usually 
permitted  to  consolidate. 

Sometimes  one  corporation  will  sell  out  to  another, 
the  stockholders  of  the  vendor  receiving  stock  in  the 
vendee  corporation.     This  power  to  sell  must  be  exer- 
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cised  by  the  stockholders.  Quasi-public  corporations 
must  perform  their  public  duties,  and  therefore,  cannot 
transfer  their  property  without  the  consent  of  the  state. 
Franchises,  such  as  the  franchise  of  eminent  domain  or 
the  franchise  to  be  a  corporation,  may  not  be  sold  or 
purchased  without  legislative  sanction. 

Corporations  may  in  effect  be  merged  by  a  lease  of 
all  the  property  of  one  corporation  to  another.  Rail- 
roads, however,  often  lease  their  property  to  connecting 
trunk  lines.  The  subject  of  railway  leases  is  usually 
governed  by  special  statute,  providing  for  the  consent 
of  a  certain  number  of  the  stockholders  before  the  lease 
may  become  operative. 

In  private  corporations  where  there  is  no  special 
statute,  the  stockholders  must  unanimously  consent  to 
the  lease  of  all  the  property  of  a  going  prosperous  con- 
cern. Every  member  can  insist  on  having  its  business 
managed  by  its  own  officers.  He  is  entitled  to  partici- 
pate in  dictating  the  policy  of  the  company  and  to 
receive  a  proportion  of  the  profits  instead  of  a  fixed 
rental.  Trackage  contracts  which  give  the  parties 
thereto  the  joint  right  to  use  each  other *s  tracks  may 
be  made  without  express  authority  of  the  state.  In  such 
contracts  the  parties  do  not  obtain  any  right  to  prop- 
erty in  the  other's  tracks  but  have  a  non-revocable,  non- 
assignable and  enf  orcible  license. 

454.  Holding  companies. — In  England  private  cor- 
porations may  deal  in  shares  of  stock  of  other  corpora- 
tions, but  quasi-public  corporations  may  not.  In 
America  corporations  may  not  purchase  stock  in  other 
companies  without  express  legislative  authority  and  the 
statptes  are  strictly  construed.  A  holding  company  is 
one  formed  for  the  purpose  of  holding  the  stock  of 
other  corporations  without  engaging  in  any  line  of  busi- 
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ness  of  its  own.  Under  the  famous  Northern  Securities 
decision,  a  holding  company  may  not  hold  stock  in 
various  corporations,  if  such  holding  amounts  to  a  com- 
bination in  restraint  of  trade  within  the  provisions  of 
the  Sherman  Anti-Trust  Act.^ 

Corporations  which  act  as  stockholders  in  other  cor- 
porations have  all  the  rights  and  liabilities  of  natural 
persons.  Should  one  company  without  authority  hold 
stock  in  another,  the  stockholders  of  the  holding  com- 
pany may  object,  but  the  stockholders  in  the  corpora- 
tion whose  stock  has  been  purchased  have  no  standing  in 
equity.  Control  of  one  corporation  by  another  requires 
at  most  but  a  holding  of  a  bare  majority  of  its  stock. 
A  large  corporation  is  controlled  by  a  holding  of  some- 
times less  than  1/3  of  its  stock,  the  other  2/3  being 
widely  distributed  and  held  in  a  large  measure  by  in- 
vestors who  do  not  exert  their  voting  power.  Besides 
providing  an  effective  method  of  controlling  several 
corporations,  and  enabling  perpetual  control,  a  holding 
company  permits  the  capitalization  of  the  controlling 
stock  interests.  Thus  a  $10,000,000  corporation  may 
be  controlled  through  a  series  of  holding  companies  by 
stockholders  who  hold  51  per  cent  of  the  stock  in  a 
$1,000,000  corporation,  for  the  first  corporation  may 
be  controlled  by  another  which  holds  $5,100,000  of  its 
stock,  and  that  in  turn  may  be  controlled  by  another 
which  holds  $2,600,000  of  the  holder's  stock,  and  so  on. 

455.  Special  purposes  of  intercorporate  relations. — 
Intercorporate  relations  are  formed  for  many  other  pur- 
poses than  for  complete  merger  through  consolidation, 
sale,  lease  or  stock  control.     Thus,  corporations  some- 

^A  good  example  of  a  holding  company  is  the  Metropolitan  Securities 
Company  of  New  York.  See  chart  between  pages  102  and  103  in  CtmrcmA- 
Tiox  FivAXCB,  VoLVIIlof  MoDEEK  BuBiKEOB.     See  als«  Appendix  V. 
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times  f onn  pools  to  fix  the  scale  of  prices  or  to  limit  the 
amount  of  production  of  each  member  of  the  pool  or  to 
give  rebates.  These  contracts  usually  have  been  set 
aside  as  being  in  restraint  of  trade. 

456.  Promoters. — ^The  promoters  of  a  corporation 
are  the  men  interested  in  the  formation  of  the  corpora- 
tion and  who  take  it  upon  themselves  to  secure  incor- 
porators by  whom  the  certificate  of  incorporation  is 
executed.  Their  duties  and  rights  as  promoters  cease 
the  moment  the  corporation  is  taken  over  by  the  duly 
elected  directors  and  officers. 

Before  the  corporation  is  formed  a  promoter  may  be 
regarded  as  either  an  agent  or  a  principal  depending 
upon  circumstances.  Inasmuch  as  the  corporation  is 
not  in  existence  he  is  most  frequently  regarded  as  a 
principal.  Under  some  circumstances  he  is  said  to 
occupy  a  fiduciary  relation  to  the  proposed  stockholders. 

In  making  contracts  he  is  personally  liable  unless 
there  is  an  agreement  to  the  contrary,  or  unless  the  third 
party  avowedly  relies  upon  the  corporation.  One  of 
several  promoters  is  not  liable  for  the  acts  of  the  others. 

457.  Relation  of  promoter  to  corporation. — ^A  pro- 
moter who  owns  property  may  sell  it  to  the  corporation 
at  whatever  price  the  corporation  is  willing  to  pay,  but 
after  he  has  entered  upon  the  promotion  of  the  company 
he  cannot  buy  property  in  order  to  resell  it  to  the  cor- 
poration at  an  advanced  price.  A  promoter  who  makes 
a  contract  on  behalf  of  the  corporation  may  have  his 
contract  accepted  and  adopted  by  the  corporation. 
When  a  company  adopts  the  contracts  made  by  its  pro- 
moters it  agrees  to  indemnify  the  promoter  for  any  loss 
that  may  be  occasioned  by  the  contract.  If  the  party 
Mdth  whom  the  promoter  makes  the  contract  agrees  to 
accept  the  obligation  of  the  corporation  in  place  of  the 
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obligation  of  the  promoter,  the  latter  is  freed  from 
further  responsibility  and  the  corporation  alone  is 
bound.  If,  however,  a  corporation  does  not  take  vol- 
untary action  on  a  contract  made  before  organization 
by  a  promoter  on  behalf  of  the  corporation,  the  corpora- 
tion will  not  be  bound  although  it  receives  some  benefits. 

458.  Promoter's  right  to  compensation. — In  most 
jurisdictions  a  corporation  is  not  bound  to  pay  a  pro- 
moter for  his  services  rendered  before  or  after  incorpo- 
ration and  before  organization;  in  some  jurisdictions 
a  contrary  rule  prevails. 

459.  Dissolution  of  corporation. — Corporations  may 
be  dissolved  for  any  one  of  the  following  reasons: 

1,  Expiration  of  the  charter. 

2.  Consent  of  stockholders. 

8.  Breach  of  corporation  laws. 

4.  Bankruptcy  or  insolvency. 

The  usual  period  of  duration  of  a  corporation  is  in- 
definite, but  where  a  definite  period  is  expressed  the 
corporation  ceases  to  exist  ssside  jure  corporation  when 
the  time  limited  has  expired.  In  some  states,  as  for 
example,  Arizona,  the  corporate  period  of  existence  is 
limited  by  statute,  but  may  be  extended  by  filing  a  new 
certificate. 

The  stockholders  of  a  private  corporation  always  have 
the  right  to  dissolve  and  this  right  is  usually  vested  in 
the  majority.  Quasi-public  corporations  have  a  public 
duty  to  perform  and  may  not  dissolve  without  the 
express  consent  of  the  state. 

The  existence  of  a  corporation  may  be  terminated  by 
an  abuse  of  its  corporate  powers  or  by  failure  to  exercise 
them.  In  the  case  of  People  v.  North  River  Sugar 
Refining  Company,  121  N.  Y.  582,  it  was  held  that  the 
defendant  had  attempted  to  form  a  partnership  or  a 
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consolidation  with  other  corporations  or  individuals 
without  the  consent  of  the  state,  and  that  it  should, 
therefore,  be  dissolved.  The  statutes  of  most  states 
provide  that  non-user  of  corporate  powers  for  a  certain 
period,  usually  one  year,  is  suiRcient  cause  for  the  dis- 
solution of  a  corporation  in  a  proper  action  usually 
brought  by  the  attorney  general. 

A  corporation  is  not  necessarily  dissolved  by  reason 
of  its  insolvency  or  bankruptcy.  Indeed  the  bank- 
ruptcy law  provides  for  the  discharge  of  a  corporation, 
and  several  cases  of  the  discharge  of  a  bankrupt  cor- 
poration are  known. 

460.  Corporate  receivers. — ^When  a  corporation  be- 
comes involved  in  financial  difficulties  and  the  rights  of 
creditors,  secured  and  unsecured,  and  of  stockholders 
are  endangered,  a  receiver  is  usually  appointed.  A 
receiver  is  a  ministerial  officer  of  an  equitable  court 
appointed  as  an  impartial  and  indifferent  person  be- 
tween the  parties  to  a  suit,  to  take  possession  of  and  to 
preserve  during  litigation,  and  for  the  benefit  of  those 
ultimately  entitled,  the  fund  or  property  which  is  the 
subject  of  the  suit,  whenever  it  does  not  seem  equitable 
for  any  party  to  the  contest  to  have  possession  and  con- 
trol thereof. 

461.  Clarification  of  receivers. — There  are  two  kinds 
of  receivers,  conmion  law  and  statutory.  At  common 
law  a  receiver  may  be  appointed  before  or  after  final 
judgment  on  the  application  of  a  party  who  establishes 
an  apparent  right  to,  or  interest  in  certain  property, 
where  it  is  in  the  possession  of  an  adverse  party,  and 
there  is  danger  that  it  will  be  removed  beyond  the 
jurisdiction  of  the  court,  lost,  materially  injured  or 
destroyed.  In  each  state  the  statutes  provide  for  the 
appointment  of  a  receiver  for  various  reasons,  as  for 
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example,  to  preserve  property  during  insolvency  pro- 
ceedings against  a  corporation.  The  cases  in  which 
equity  without  special  statutory  sanction  will  appoint 
a  receiver  may  be  enumerated  as  follows: 

1.  To  right  some  fraud  of  corporate  officers. 

2.  To  set  aside  a  fraudulent  transfer  of  corporate 
property. 

8.  To  convey  corporate  property  for  the  benefit  of 
creditors,  which  property  by  law  cannot  be  seized  in 
execution  by  a  sheriff. 

4.  To  foreclose  a  mortgage. 

5.  To  carry  on  the  affairs  of  a  corporation  where 
there  is  a  dead-lock  in  the  management  of  the  corpo- 
ration's business  by  reason  of  dissensions  among  the 
directors. 

6.  In  insolvency  proceedings,  to  take  possession  of 
the  property  and  to  distribute  it  amongst  the  creditors 
and  those  ultimately  entitled  to  it. 

462.  Appointment  of  a  receiver. — ^Receivers  may  be 
appointed  on  the  petition  of  a  secured  creditor,  an  un- 
secured creditor  or  of  a  stockholder,  although  equity 
courts  are  reluctant  to  grant  the  petitions  of  stock- 
holders or  unsecured  creditors.  Where,  however,  a 
stockholder  is  in  the  minority  and  the  directors  are 
guilty  of  gross  mismanagement  or  fraud  or  manifest 
oppression  the  conduct  of  the  corporation  will  be  with- 
drawn from  the  directors  and  given  to  a  receiver. 

Sometimes  the  corporation  itself  through  its  directors 
will  apply  for  a  receiver,  to  whom  has  been  applied  the 
term  "friendly  receiver."  Inasmuch  as  a  receiver  should 
be  an  impartial  and  indifferent  person  it  has  been 
objected  quite  frequently  that  the  term  "friendly  re- 
ceiver" is  a  misnomer,  and  that  where  a  person  is  ap- 
pointed on  the  petition  and  on  the  nomination  of  the 
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directors  of  a  corporation  the  appointment  is  contrary 
to  equitable  rules  and  unjust. 

463.  Powers  of  receivers. — The  powers  of  receivers 
are  derived  from  three  sources: 

1.  The  conmion  law  or  the  statute  under  which  he 
is  appointed. 

2.  The  order  appointing  him. 

8.  Subsequent  directions  from  the  court. 

When  a  receiver  is  in  doubt  as  to  the  correct  course 
to  pursue  he  should  apply  for  special  direction  from  the 
court  whose  agent  he  is.  The  appointment  of  a  receiver 
for  an  insolvent  corporation  suspends  its  right  to  exer- 
cise corporate  functions,  and  the  right  to  sue  becomes 
vested  in  the  receiver.  Conversely,  an  action  brought 
against  the  corporation  should  be  brought  against  the 
receiver,  although  on  this  point  authorities  are  not  har- 
monious. A  receiver  may  not  be  sued  without  the  ex- 
press permission  of  the  court  which  appointed  him. 


PART  VI;  PROPERTY 

CHAPTER   XXVIII 

PEOPERTY  IN  LAND 

if 

464.  Definitions. — ^While  the  subject  of  real  prop- 
erty has  only  a  slight  interest  for  the  man  in  general 
business,  it  is  important  enough  to  deserve  some  space 
in  this  volume. 

The  term  "property"  is  used  to  indicate  material 
objects  or  to  designate  the  estate  which  one  has  in  such 
objects.  Property  is  usually  divided  into  two  classes, 
real  and  personal,  the  first  of  which  consists  of  land  and 
things  so  annexed  thereto  as  to  become  a  part  of  the 
land,  and  the  second  of  which  consists  of  movable  things 
not  so  annexed  to  real  property  as  to  become  a  part 
thereof. 

Property  in  land  may  be  real  property  or  personal 
property.  Where  the  estate  is  for  the  life  of  the  pos- 
sessor or  descendible  to  his  heirs,  the  possessor  has  a 
freehold  estate.  These  estates  are  known  to  the  law 
as  real  estates  or  real  property;  all  other  estates  are 
personal  property,  and  are  known  as  estates  less  than 
freehold. 

Property  may  be  corporeal  or  incorporeal,  depending 
on  whether  it  is  tangible  or  intangible. 

EXAMPLE 

890.  A  owns  an  acre  of  land  together  with  a  house  and  its 
fixtures.     He  grants  to  B  a  right  of  way  over  one  comer  of  his 

858 


PROPERTY  IN  LAND  869 

acre  of  land.     Here  A's  property  is  corporeal  and  B's  is  in- 
corporeal. 

S90a.  A  owns  a  watch  and  a  model  of  a  machine  he  has  just 
invented.  He  secures  a  patent  and  assigns  it  immediately  to 
B,  who  also  has  a  copyright  on  a  book  describing  the  patent. 
B  has  loaned  A  $500  which  A  promises  to  repay.  B  owns  also 
shares  of  stock,  bonds  and  promissory  notes.  Here  A  has 
corporeal  personal  and  B  has  incorporeal  personal  property. 

465.  Duration  of  estates  in  land. — ^An  estate  in  land 
is  an  interest  which  one  has  in  it.  At  the  same  time 
many  different  estates  may  exist  in  the  same  land. 
These  various  interests  will  become  apparent  upon 
studying  the  various  fonns  of  estates  hereafter  men- 
tioned. 

Estates  may  be  divided:  1,  As  to  quantity;  2,  as 
to  the  number  and  connection  of  the  owners;  8,  as  to 
whether  they  are  qualified  or  unqualified  in  their  nature, 
and  4,  as  to  the  time  when  the  enjoyment  begins. 

466.  Freehold  estates. — Estates  may  be  freehold  or 
less  than  freehold.  Freehold  estates,  which  endure  for- 
ever, or  for  a  life,  are  again  divided  into  estates  of 
inheritance,  called  estates  in  fee,  and  life  estates,  whether 
for  the  life  of  the  owner  or  for  the  life  of  some  other 
person.  Estates  of  inheritance  at  common  law  were 
divided  into  estates  in  fee  simple,  which  descended  gen- 
erally to  the  heirs  of  the  owner,  collateral  as  well  as 
lineal,  and  estates  in  fee  tail  which  descended  in  a  direct 
line  only  and  which  might  be  limited  to  particular  heirs, 
as  for  example,  the  eldest  male  heir,  etc.  In  this  coun- 
try estates  in  fee  tail  have  been  abolished  or  modified 
in  most  jurisdictions. 

Life  estates  are  divided  into  conventional  life  estates 
and  legal  life  estates.  The  former  are  created  by  deed 
or  will  and  the  latter  by  law.     The  conventional  life 
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estate  may  be  made  to  endure  for  the  life  of  the  tenant 
or  for  the  life  of  another  person.  Two  important  legal 
life  estates  are  estates  of  dower  and  estates  by  the 
curtesy.  The  dower  estate  is  that  which  a  surviving 
wife  has  for  life  in  one-third  of  the  lands  and  tene- 
ments which  her  husband  owned  in  fee  during  the  mar- 
riage. The  dower  estate  may  be  released  by  the  wife 
before  the  death  of  her  husband  by  joining  with  him 
in  a  deed  of  conveyance  or  by  the  execution  of  other 
instruments  for  that  purpose.  The  dower  estate  has 
been  abolished  in  some  states  where  the  widow  is  given 
an  absolute  share  in  her  deceased  husband's  property 
instead  of  the  life  estate  in  a  part  only. 

An  estate  by  the  curtesy  is  a  life  interest  of  a  husband 
in  all  real  property  in  which  his  wife,  during  the  mar- 
riage, had  an  estate  of  inheritance,  provided  a  child  be 
naturally  bom  out  of  the  marriage,  alive  and  capable 
of  inheriting  the  property.  In  some  states  the  husband 
may  be  deprived  of  his  right  to  curtesy  through  the 
alienation  of  the  property  by  the  wife  by  deed  or  will, 
but  no  act  of  the  husband  alone  can  deprive  his  surviv- 
ing wife  of  her  right  to  dower.  In  some  states  curtesy 
has  been  entirely  abolished. 

467.  Estates  less  than  freehold. — Estates  less  than 
freehold  are  divided  into:  1.  An  estate  for  years, 
which  is  an  estate  measured  by  some  definite  period  of 
time,  whether  it  be  a  month,  a  year  or  a  number  of 
years.  .  2.  An  estate  from  year  to  year,  which  is  a  ten- 
ancy continuing  for  a  successive  similar  period  after 
the  expiration  of  the  original  period.  Where  a  tenant 
pays  rent  regularly  every  month,  every  week,  or  for 
any  other  similar  period,  he  acquires  by  implication  of 
law  an  estate  from  month  to  month,  from  week  to  week, 
etc.     8.  An  estate  at  will,  which  is  an  estate  that  may 
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be  terminated  at  the  will  of  either  the  lessor  or  the 
lessee.  Estates  at  will  are  usually  construed  into  estates 
from  year  to  year  whenever  possible.  4.  An  estate  at 
sufferance,  which  is  an  estate  that  arises  when  a  tenant 
holds  over  after  the  expiration  of  the  term  without  the 
consent  of  the  landlord.  If  the  landlord  consents  to 
the  tenant's  holding  over  the  estate  becomes  one  from 
year  to  year.  The  only  difference  between  the  tenant 
at  sufferance  and  a  mere  trespasser  is  that  the  former 
originally  came  upon  the  land  rightfully,  while  the  latter 
is  a  Mnrongdoer  from  the  beginning. 

468.  Estates  regarded  as  to  the  number  of  owners 
and  their  connection  with  one  another. — Estates  re- 
garded from  the  viewpoint  of  the  number  of  owners 
and  their  connection  with  one  another  may  be  divided 
into  estates  in  severalty  and  joint  estates.  Where  one 
person  has  a  right  to  enjoy  real  property  separately  and 
distinct  from  the  interests  of  others,  he  is  said  to  have 
an  estate  in  severalty.  Joint  estates  are  divided  into 
six  classes:  (1)  Estates  in  joint  tenancy,  (2)  estates 
or  tenancies  in  common,  (8)  estates  by  entirety,  (4) 
partnership  estates,  (5)  joint  mortgages  and  (6)  com- 
munity estates. 

Where  two  or  more  persons  acquire  interests  at  the 
same  time  from  the  same  source,  and  their  individual 
interests  are  the  same  in  amount,  and  the  estate  has 
come  to  them  by  any  method  other  than  by  descent  from 
a  deceased  ancestor  they  are  said  to  be  joint  tenants, 
and  their  estate  is  called  a  joint  tenancy.  By  statute 
in  most  states  joint  tenancies  are  held  to  be  tenancies 
in  common  unless  otherwise  specially  provided  in  the 
deed  of  conveyance.  The  important  feature  of  joint 
tenancies  is  the  right  of  survivorship,  that  is,  the  right 
of  the  siur^rivor  or  survivors  to  take  the  entire  estate  to 
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the  exclusion  of  the  heirs  or  representatives  of  their 
deceased  co-owners.  It  will  be  noticed  by  re-reading 
the  definition  of  joint  tenancy  given  above  that  there 
are  four  requisites  called  the  four  unities,  time,  title, 
interest  and  possession. 

An  estate  or  tenancy  in  common  exists  when  two  or 
more  persons  own  undivided  interests  without  the  right 
of  survivorship.  The  interests  or  quantities  of  owner- 
ship of  the  co-owners  may  be  different,  and  they  may 
be  acquired  at  different  times  and  from  different 
soiu*ces  of  titles. 

An  estate  by  the  entirety  is  an  estate  created  by  an 
instrument  which  conveys  land  to  a  husband  and  wife. 
The  right  of  survivorship  attaches  as  in  joint  estates, 
but  neither  the  husband  nor  wife  can  do  anything  to 
impair  the  right  of  survivorship  of  the  other.  In  a  few 
jurisdictions  in  the  United  States  estates  by  the  entirety 
have  been  abolished  or  modified. 

469.  Special  applications  of  joint  tenancy  and  ten- 
ancy in  common. — In  some  respects  partnership  estates 
are  similar  to  estates  in  common  and  in  other  respects 
to  joint  estates.  Real  property  purchased  with  partner- 
ship funds  for  partnership  purposes  belongs  to  the  part- 
ners as  tenants  in  conmion  when  viewed  from  the  rights 
of  the  partners  amongst  themselves,  but  as  joint  tenants 
when  viewed  from  the  standpoint  of  outside  parties. 
Upon  the  death  of  a  partner,  title  to  his  share  in  the  real 
property  goes  to  his  heirs,  but  in  fact  it  is  held  by  them 
in  trust  for  the  partnership  business  until  that  is 
liquidated. 

Under  the  common  law  the  mortgagee  of  real  prop- 
erty obtains  a  legal  title,  and  where  two  or  more  persons 
contribute  to  the  loan  which  the  mortgage  secures  they 
become  co-tenants  of  the  legal  estate.     They  are  ten- 
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ants  in  common,  for  the  purpose  of  detennining  their 
mutual  rights  and  interests,  but  are  joint  tenants  for 
the  purpose  of  prosecuting  their  remedies.  By  statute 
in  most  states,  the  mortgagor  now  retains  the  legal  title 
and  the  mortgage  is  merely  a  lien. 

In  about  eight  western  states  a  doctrine  derived  from 
the  civil  law  obtains,  xnz.:  that  whatever  is  acquired  by 
the  labor  or  efforts  of  either  husband  or  wife  after  the 
marriage  belongs  to  both.  This  doctrine  has  no  appli- 
cation to  property  owned  at  the  time  of  the  marriage 
or  received  by  way  of  gift,  devise  or  descent.  Where 
the  doctrine  does  apply  the  estate  is  known  as  a  com- 
munity estate. 

470.  Estates  classified  with  reference  to  their  quali- 
fied nature. — An  estate  may  be  either  absolute  or 
qualified.  Qualified  estates  are  again  divided  (1)  into 
estates  on  condition,  (2)  estates  on  limitation,  (8) 
estates  on  conditional  limitation  and  (4)  mortgages. 

Where  an  estate  is  restricted  or  qualified  so  that  it 
is  to  conmience  or  to  be  enlarged,  diminished  or  de- 
feated on  the  happening  of  a  specific  contingent  event, 
the  estate  is  said  to  be  an  estate  on  condition.  Where 
an  estate  is  created  by  the  use  of  words  signifying  dura- 
tion of  time  such  as  "during  the  continuance  of,"  "so 
long  as,"  "while,"  or  any  other  expression  that  is  a 
translation  of  the  word  donee,  the  estate  is  said  to  be 
an  estate  on  limitation.  Where  real  property  is  con- 
veyed to  one  person  with  words  either  of  condition  or 
limitation,  and  with  the  further  provision  that  upon  the 
happening  of  the  specified  contingent  event,  the  title 
shall  pass  from  him  to  another  person  an  estate  on  con- 
ditional limitation  is  created.  Mortgages  were  origi- 
nally conditional  estates,  but  in  most  jurisdictions  at 
the  present  time  are  mere  liens  on  land.     (See  section 
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489,  in  which  the  nature  of  mortgages  is  discussed  and 
a  typical  form  of  mortgage  is  given. ) 

EXAMPLES 

391.  A  has  an  estate  for  life,  to  begin  when  he  marries  B, 
and  not  before.  C  has  an  estate  in  fee  which  is  to  become  an 
estate  for  the  life  of  D,  if  D  returns  from  Rome.  Here  A  and 
C  have  estates  on  condition. 

892.  A  has  an  estate  in  fee  while  he  and  his  heirs  do  not  sell 
intoxicating  liquor  on  the  ground.  This  is  an  estate  on  limi- 
tation. Should  A  sell  liquor  on  the  land  his  estate  would  ter- 
minate and  the  property  would  revert  at  once  to  the  person  who 
granted  the  estate  or  to  his  successor. 

393.  A  and  his  heirs  have  an  estate  until  he  marries,  which 
then  is  to  go  to  B  and  his  heirs.  A  has  an  estate  for  ten  years, 
but  if  he  sells  intoxicating  liquor  on  the  land  B  is  to  have  the 
residue  of  the  term.  A  and  his  heirs  have  an  estate  in  fee  pro- 
vided that  if  B  return  from  Rome  it  shall  go  to  B  and  his  heirs. 

In  each  of  these  examples  A  has  an  estate  on  conditional 
limitation. 

471.  Estates  classified  as  to  the  time  when  enjoyinent 
begins. — In  this  respect  estates  are  divided  into:  (1) 
Estates  in  present  possession,  (2)  estates  in  expectancy 
or  future  estates.  The  ordinary  estate  is  the  estate  in 
present  possession.  Future  estates  are  divided  into 
three  classes:  (1)  Reversions,  (2)  remainders  and  (8) 
executory  estates. 

A  reversion  is  a  future  estate  which  the  grantor  or 
his  heirs  has  in  property  granted  or  devised  by  him  to 
others.     It  is  created  always  by  operation  of  law. 

EXAMPLE 

894.  A  is  the  owner  of  land  in  fee  simple  and  conveys  it  to 
B  for  the  life  of  C.  A  has  a  reversion  for  the  law  providea 
that  as  soon  as  C  dies  the  estate  of  B  shall  terminate  and  shall 
revert  to  A. 
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A  remainder  is  a  future  estate  which  takes  effect  in 
possession  after  the  natural  termination  of  a  particular 
estate  which  is  created  by  the  same  transaction.  Unlike 
the  reversion  it  is  always  created  by  act  of  the  parties 
and  not  by  operation  of  law.  It  may  be  created  and 
transferred  xmder  that  name. 

EXAMPLE 

896.  A  is  owner  of  a  piece  of  land  and  conveys  it  to  B  for 
life  and  then  to  C  and  his  heirs  forever.  Here  B  has  a  par- 
ticular estate  and  C  has  a  remainder  in  fee  simple. 

An  executory  estate  is  a  future  estate  which  takes 
effect  in  possession  without  depending  on  any  prior 
particular  estate. 

EXAMPLE 

896.  A,  the  owner  of  land,  gives  his  son  B  an  estate  in  fee  to 
begin  at  his  twenty-first  birthday.     This  is  an  executory  estate. 

472.  Titles  to  real  property. — ^The  means  of  acquir- 
ing and  holding  the  ownership  to  real  property  is  called 
title.  The  three  elements  of  a  complete  title  are  pos- 
session, right  of  possession  and  right  of  property.  Title 
may  be  acquired  by  descent  or  by  purchase.  The  title 
which  goes  to  an  heir  through  the  death  of  the  owner 
intestate  (leaving  no  will),  is  the  only  title  acquired 
by  descent.  All  other  methods  of  acquiring  title  are 
by  purchase.  Thus,  one  who  obtains  title  by  will  or 
through  right  of  curtesy  or  of  dower  acquires  the  title 
by  purchase  and  not  by  descent.  Title  by  purchase 
may  be  acquired  by  the  voluntary  resigning  or  giving 
over  of  property  by  the  owner  or  by  some  involuntary 
method  of  alienation.  The  voluntary  acts  are  usually 
a  deed  or  a  devise,  although  a  third  method,  where  the 
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alienation  results  from  a  judgment  or  decree,  is  quite 
common. 

At  the  present  time  there  are  three  forms  of  deed  in 
common  use:  (1)  A  quit-claim  deed  which  is  a  mere 
release,  (2)  a  bargain  and  sale  deed  which  is  a  mere 
naked  transference  of  title  without  any  covenants  as 
to  the  grantor's  title,  and  (8)  a  warranty  deed,  some- 
times called  a  full  covenant  and  warranty  deed,  which, 
besides  conveying  the  property  in  the  fullest  and  most 
forceful  terms,  contains  several  covenants,  the  purposes 
of  which  are  to  assure  to  the  grantee  that  he  shall  have 
a  good  title  without  any  incumbrances  except  those  men- 
tioned. In  many  states  a  short  form  of  warranty  deed 
is  provided  for  by  law  and  when  used  the  covenants  are 
implied  but  not  expressed.  The  main  purpose  of  the 
short  form  deed  is  to  save  labor  in  recording.  Aliena- 
tion by  devise  is  considered  under  the  subject  of  "Wills 
AND  Administration." 

SHORT  FORM  OF  WARRANTY  DEED 

THIS  INDENTURE,  made  the  fourteenth  day  of  May,  In  the  year 
nineteen  hundred  and  nine. 

BETWEEN  HENRY  L.  WILDE,  unmarried,  of  the  Borough  of  Brook- 
lyn, County  of  Kings,  City  and  State  of  New  York,  party  of  the  first  part, 
and  GEORGE  WALKER,  of  S39  William  Street,  in  the  same  place,  party 
of  the  second  part 

WITNESSETH,  that  the  said  party  of  tlie  first  part,  in  consideration 
of  FIVE  THOUSAND  ($5,000.00)  Dollars,  lawful  money  of  the  United 
States,  paid  by  the  partv  of  the  second  part,  do  hereby  grant,  and  release 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns  forever,  ALL 
that  certain  lot,  piece  or  parcel  of  land,  with  all  buildings  and  improre- 
ments  therein  made  or  erected,  situate  in  the  Borough  of  Brooldyn,  Citf 
and  State  of  New  Yoric,  bounded  and  described  as  follows,  to-wit: 

BEGINNING  at  a  point  on  the  southerly  side  of  Park  Avenue  distant 
one  hundred  feet  westerly  from  the  southwesterly  corner  of  Warren  Street 
and  Park  Avenue;  running  thence  southerly  at  right  angles  to  Park  Ave- 
nue one  hundred  feet,  thence  westerly  parallel  with  Park  Avenue  fifty  feet, 
thence  northerly  again  at  right  angles  to  Park  Avenue  one  hundred  feet 
to  the  southerly  side  of  Park  Avenue  and  thence  easterly  along  the  south- 
erly side  of  Park  Avenue  and  thence  easterly  along  the  southerly  side  of 
Park  Avenue  ftf^  feet  to  the  point  or  place  of  BEGINNING,  together 
with  all  the  rights,  title  and  interest  of  the  said  party  of  the  first  part  of, 
in  and  to,  the  land  included  within  the  said  Park  Avenue  as  lies  in  front  of 
or  adjacent  to  the  premises  above  described  to  the  center  thereof. 
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TOGETHER  with  the  appurtenances  and  all  the  estate  and  rights  of 
the  party  of  the  first  part  in  and  to  said  premises. 

TO  HAVE  AND  TO  HOLD  the  above  granted  premises  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever. 

AND  the  said  Henry  L.  Wilde,  party  of  the  first  part,  does  covenant 
with  the  said  party  of  the  second  part  as  follows: 

First— That  Henry  L.  Wilde,  the  party  of  the  first  part,  seized  of  the  said 
premises  in  fee  simple  and  has  good  right  to  convey  the  same. 

Second — That  the  party  of  the  second  part  shall  quietly  enjoy  the  said 
premises. 

Third — That  the  said  premises  are  free  from  incumbrances. 

Fourth— That  Henry  L.  Wilde,  the  party  of  the  first  part,  will  execute 
or  procure  any  further  necessary  assurance  of  the  title  to  said  premises. 

Fifth— That  Henry  L.  Wilde,  the  party  of  the  first  part,  will  forever 
warrant  the  title  to  said  premises. 

IN  WITNESS  WHEREOF,  the  said  party  of  the  first  part  has  here- 
unto set  hand  and  seal  the  day  and  year  first  above  written. 

Hexrt  L.  Wilde, 

In  presence  of  [seal.] 

Artrur  Mobtimes^ 
Maktik  Crandall. 

STATE  OF  NEW  YORK,  ^ 
CX)UNTY  OF  KINGS.  j"* 

On  this  14th  day  of  May,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  nine,  before  me,  the  undersigned,  personally  came  and  ap- 
peared HENRY  L.  WILDE,  to  me  Icnown,  and  known  to  me  to  be  the 
individual  described  in,  and  who  executed  the  witiiin  Instrument,  and  lie 
acknowledged  to  me  that  he  executed  the  same. 

James  Rosssiter, 
[Notorial  Seal.]  Notary  Public, 

Kings  County. 

478.  Involuntary  alienation. — The  important  invol- 
untary methods  by  which  titles  are  alienated  are  by 
(1)  escheat,  (2)  accretion,  (8)  estoppel,  (4)  prescrip- 
tion and  (5)  adverse  possession.  A  title  escheats  to 
the  state  when  the  owner  dies  without  leaving  heirs 
capable  of  inheriting  it.  A  person  loses  title  by  estop- 
pel when  he  is  precluded  by  his  own  acts  or  representa- 
tions from  asserting  his  right  or  interest  as  against  the 
third  claimant.  Title  to  incorporeal  hereditaments  may 
be  acquired  by  prescription  by  one  who  has  a  continued 
peaceable  and  uninterrupted  enjoyment  of  such  an  in- 
corporeal right  for  a  set  period,  usually  twenty  years. 
This  possession  or  enjoyment  must  also  be  adverse  to 
a  right  of  the  owner  of  the  title.  It  is  based  on  the 
presumption  that  a  person  who  has  been  thus  enjoying 
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the  right  for  twenty  years  had  one  time  received  a 
grant  of  it. 

Adverse  possession  is  in  ahnost  all  respects  similar 
to  prescription,  but  applies  to  corporeal  hereditaments 
instead  of  incorporeal  hereditaments. 

474.  Legal  and  equitable  estates. — The  owner  of  real 
property  ordinarily  is  entitled  to  all  the  benefits  he 
can  derive  therefrom.  But  in  some  cases  it  is  found 
expedient  to  have  the  legal  title  in  one  person  and  the 
beneficial  interest  in  other  persons.  This  beneficial 
interest  is  then  known  as  an  equitable  or  trust  estate. 

EXAMPLE 

The  following  two  paragraphs  are  taken  from  the  will  of 
Marcus  Daly : 

I  give,  devise  and  bequeath  to  mj  wife  one-third  of  all  mj  property,  real 
and  personal,  the  same  to  be  in  lieu  of  all  dower  and  rights  of  succession, 
and  I  hereby  appoint  her  the  executor  of  this  will. 

I  direct  that  my  said  executor  divide  the  remaining  two-thirds  of  my 
estate  into  four  equal  shares,  and  I  give,  devise  and  bequeath  said  shares 
to  her  to  be  held  by  her  in  trust  for  the  benefit  of  my  diildren,  one  share 
for  each  child,  to  pay  the  income  of  each  child*s  share  to  that  child  until 
he  or  she  attains  the  age  of  thirty  years,  and  then  to  pay  over  to  that 
child  the  principal  of  such  share.  During  the  minority  of  any  child  such 
portion  of  the  income  of  that  child's  share  is  to  be  used  by  my  executor  for 
that  child's  support,  maintenance  and  education  as  she  deems  best,  and 
the  remainder  of  such  income  is  to  be  accumulated  with  or  without  in- 
terest until  majority,  and  my  said  executor  shall  not  be  held  accountable 
for  any  failure  to  obtain  interest  on  such  accimiulations. 

In  the  above  will  it  should  be  noticed  that  the  wife 
obtains  the  legal  estate  in  one-third  of  the  testator's 
property  and  becomes  entitled  to  the  beneficial  interest 
as  well.  In  the  other  two-thirds  she  obtains  the  legal 
estate,  but  the  beneficial  interest  goes  to  the  children. 
As  to  these  two-thirds,  the  wife  is  the  trustee  and  the 
children  are  the  cestuis  que  trustent. 

475.  Lands,  tenements  and  hereditaments. — ^Land 
embraces  whatever  is  part  of  the  earth,  whatever  is 
affixed  thereto,  whether  by  nature  or  by  man,  and  all 
the  space  beyond  and  the  earth  beneath.     One  may 
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trespass  on  another's  property  by  flying  over  it  in  an 
aeroplane  or  by  digging  deep  into  his  own  property  and 
then  tunnelling  under  his  neighbor's,  for  ownership 
extends  from  the  surface  indefinitely  upwards  and  to 
the  center  of  the  earth. 

The  word  tenements  is  broader  than  the  word  land 
and  includes  it.  It  embraces  practically  all  the  forms 
of  real  property,  including  easements,  rent  charges, 
rights  in  common,  etc.  The  word  hereditament  is  a 
very  broad  term  and  signifies  everything  that  may  be 
inherited  from  an  ancestor  by  an  heir.  In  the  United 
States  heirlooms  which  are  the  principal  objects  in- 
cluded in  hereditaments  besides  some  forms  of  interest 
in  land,  are  not  recognized,  and  for  that  reason,  heredita- 
ments and  tenements  are  almost  equivalent  terms. 

EXAMPLE 

897.  A  grants  B  a  right  of  way  over  A's  land  to  continue 
during  B's  life  only.  This  is  a  tenement  and  not  a  heredita- 
ment, since  it  cannot  descend  to  the  heirs  of  B. 

Hereditaments  are  corporeal  or  incorporeal,  the 
former  being  tangible  or  cognizable  by  the  senses,  and 
the  latter  being  not  cognizable  by  the  senses,  but  in  some 
way  concerned  with  corporeal  property. 

The  principal  incorporeal  hereditaments  are  rents, 
franchises,  easements  and  profits  a  prendre.  Rent  is 
the  right  to  a  certain  profit  issuing  periodically  out  of 
lands  or  tenements,  the  most  conmion  example  being 
a  landlord's  right  to  collect  compensation  for  his  ten- 
ants' use  of  leased  premises.  Franchises  are  special 
rights  or  privileges  conferred  upon  persons  by  the  gov- 
ernment, which  rights  do  not,  generally,  belong  to  the 
citizens  of  the  country.  The  conunon  examples  are  the 
right  to  operate  a  ferry  or  railroad,  the  right  to  build 
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a  bridge  and  the  right  to  be  a  corporation.  An  ease- 
ment is  the  right  which  the  owner  of  one  piece  of  land 
has  over  another  piece  of  land.  The  most  familiar 
example  of  this  right  is  the  ordinary  right  of  way  over 
adjacent  property.  A  profit  a  prendre  is  the  right  of 
one  person  to  take  something  of  value  from  the  land 
of  another.  The  best  illustrations  of  this  right  are  min- 
ing rights,  grazing  rights  and  rights  to  cut  or  remove 
timber. 

476.  Mines  and  minerals. — Gold  and  silver  mining 
lands,  by  the  common  law  of  England  belong  to  the 
Crown,  but  in  this  country  are  usually  the  property  of 
the  owner  of  the  land  on  which  they  are  f  ound.  The 
United  States  government  has  passed  statutes  permit- 
ting the  ownership  of  the  right  to  take  gold  or  silver 
from  public  property  by  one  discovering  the  minerals, 
locating  them  and  performing  manual  labor.  A  miner 
Dcifl^y  go  still  further  and  obtain  title  to  the  land  by 
entering  his  claim  and  procuring  a  patent  from  the 
United  States  by  purchase.  In  practice,  the  discovery 
is  known  as  staking  a  claim,  because  the  miner,  upon 
discovering  valuable  minerals  signifies  the  discovery  by 
erecting  a  stake  or  other  convenient  object  and  posting 
a  notice  upon  it. 

Mines  may  be  divided  into  two  classes:  lode  and 
placer.  A  lode  is  a  stratum  in  which  the  mineral  is 
deposited,  while  the  word  placer  denotes  land  in  which 
the  minerals  are  not  fixed  in  place,  but  are  found  in  a 
loose  state.  The  United  States  statutes  permit  the 
location  by  one  person  of  a  lode  1500  feet  long  and  600 
feet  wide,  and  each  locator  of  a  placer  may  mark  off  a 
plot  not  exceeding  20  acres  in  area.  The  statutes  pro- 
vide that  $100  worth  of  labor  shall  be  performed  to 
maintain  a  claim  during  each  year  upon  pain  of  forfei- 
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ture.  Certain  other  requirements  are  made  by  the  stat- 
utes such  as  that  a  locator  must  be  a  citizen  of  the  United 
States,  or  one  who  has  duly  declared  his  intention  of 
becoming  a  citizen. 

477.  Water  rights. — ^Water  rights  are  divided  into 
three  classes:  (1)  Those  associated  with  natural  and 
well-defined  streams,  (2)  those  associated  with  surface 
waters  not  well-defined,  and  (8)  those  associated  with 
percolating  or  subterranean  waters. 

The  rule  in  most  states  is  that  owners  of  land  whose 
title  extends  to  the  high  water  mark  on  navigable 
streams  cannot  legally  be  deprived  of  the  reasonable 
enjoyment  of  the  waters  in  front  of  their  properties, 
but  in  New  Jersey  and  a  few  other  states  it  is  held  that 
objects  may  be  placed  below  the  high  water  mark  of 
navigable  streams  so  as  to  cut  off  riparian  owners.  The 
eastern  states  usually  hold  that  a  navigable  stream  is 
one  in  which  the  tide  ebbs  and  flows,  while  the  western 
states  generally  treat  rivers  as  navigable  in  law  when 
they  are  so  in  fact,  regardless  of  the  tide.  In  most 
jurisdictions,  the  state  is  the  owner  of  lands  below  the 
high  water  mark  of  navigable  waters  and  holds  such 
lands  in  trust  for  the  people.  When  a  stream  is  not 
navigable  the  bed  usually  belongs  to  adjacent  owners. 

478.  Ownership  of  land  under  and  near  water. — Own- 
ership of  land  under  water  does  not  constitute  ownership 
of  the  waters.  The  owner  of  land  situated  under  and 
adjacent  to  a  stream,  can  require  up-stream  owners  to 
permit  the  stream  to  flow  over  or  through  his  land  in  its 
natural  bed,  unpolluted  and  substantially  in  undimin- 
ished quantity.  These  rights  may  be  modified  by  con- 
tract or  by  prescriptive  titles  or  privileges,  and  in  some 
states  are  controlled  to  a  large  extent  by  statute.  In 
the  West,  for  example,  where  streams  are  important 
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factors  in  mining,  prior  appropriation  gives  superior 
rights  and  the  same  is  true  in  some  states  in  regard  to 
milling  operations.  The  right  to  divert  streams  for 
irrigation  is  also  the  subject  of  statutory  enactment. 

479.  Surface  waters. — Two  distinct  rules  are  known 
regarding  the  control  of  surface  waters,  such  as  drain- 
age from  rains.  The  rule  most  widely  accepted  is  that 
surface  water  is  a  conmion  enemy  and  that  every  one 
can  get  rid  of  it  as  best  he  can,  provided,  however,  it  is 
not  converged  into  a  stream  and  made  to  flood  the  land 
of  an  adjoining  proprietor.  Under  this  rule  the  owner 
of  land  at  a  high  elevation  may  retain  it  on  his  prop- 
erty or  permit  it  to  flow  to  a  lower  level,  and  the  owner 
of  land  at  a  lower  level  may  fill  in  his  land  or  build  an 
embankment  to  ward  off  the  water.  Several  states,  in- 
cluding Illinois,  Iowa,  Louisiana  and  Pennsylvania  fol- 
low the  rule  that  every  owner  of  land  has  the  right  to 
have  surface  water  flow  according  to  the  natural  con- 
tour of  the  surface  of  the  land. 

Percolating  waters  or  those  whidi  flow  in  undefined 
streams  under  the  surface  of  the  ground  may  be  taken, 
used,  and  disposed  of  by  each  owner,  notwithstanding 
that  the  use  by  one  may  deprive  a  neighbor  of  a  prior 
use. 

EXAMPI^S 

898*  A  digs  a  well  upon  his  property  and  subsequently  B,  & 
neighbor,  digs  another  well  upon  his  property,  thus  cutting  off 
A's  supply.  A  has  no  remedy,  but  it  is  held  in  some  states  in* 
eluding  New  York  that  B  may  not  sell  his  water  as  merchandise. 

898a.  A  digs  a  well  on  his  own  property  to  procure  oil  and 
then  sells  the  right  to  draw  off  the  oil  to  B.  A  then  digs  an- 
other well  on  his  own  property  one  hundred  feet  away,  which 
caused  B's  w^U  to  dry  up.     B  ha$  no  remedy. 
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480.  Special  questions  concerning  ownership. — The 
rules  applicable  to  percolating  and  subterranean  waters 
generally  govern  percolating  oil,  and  natural  gas. 

While,  as  has  been  said,  water  does  not  belong  to  the 
owner  of  the  land  on  which  it  flows,  if  it  congeals  and  / 
forms  ice  it  becomes  subject  to  ownership,  and  prima 
facie  is  treated  as  real  estate.  But  its  owner  may  sell 
it  as  personalty,  either  before  or  after  it  is  cut.  After 
it  has  been  cut  and  severed  from  the  water  it  can  be 
dealt  with  only  as  personalty.  Ice  which  forms  upon  a 
stream  or  other  body  of  water  belonging  to  the  state  is 
public  property  and  may  be  cut  and  removed  by  the 
first  one  who  cuts  it  or  parcels  it  ojff. 

481.  Vegetable  products. — ^Vegetable  products  are 
divided  into  fructus  industrials  and  fructus  naturales. 
Those  crops  which  require  yearly  sowing  of  seed  and 
those  which  grow  upon  vines  or  shrubs  springing  up 
each  year  from  old  roots,  but  needing  training  and  cul- 
ture are  called  fructus  industriales,  while  all  others  are 
classed  as  fructus  naturales.  Hops  which  require  train- 
ing upon  poles  or  other  supports,  blackberries  and  straw- 
berries, corn,  potatoes,  etc.,  have  all  been  held  to  be 
fructus  industriales. 

Fructus  industriales  are  regarded  as  personalty  and 
the  sale  of  the  realty  on  which  they  are  grown  does  not 
include  such  crops.  Upon  the  death  of  the  owner  of 
the  land  they  will  go  to  the  personal  representative  and 
not  to  the  heir.  If  a  person  has  an  estate  of  uncertain 
duration  which  is  terminated  before  the  crops  he  has 
planted  have  ripened  he  may  enter  upon  the  land,  cul- 
tivate and  gather  the  crops,  but  if  the  tenancy  is  for  a 
definite  period  his  right  to  enter  upon  the  land  and 
cultivate  or  gather  the  crops  expires  at  the  end  of  the 
tenancy. 
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A  sale  of  friLctus  industriales  is  governed  by  that 
provision  of  the  statute  of  frauds  which  provides  that 
the  sale  of  personal  property  of  $50  or  more  must  be 
in  writing,  unless  part  of  the  purchase  price  is  paid  at 
the  time  of  the  contract  or  a  part  of  the  goods  is  deliv- 
ered. The  sale  of  fructus  naturales  is  governed  by  that 
portion  of  the  statute  of  frauds  which  applies  to  real 
estate. 

A  sale  of  standing  trees  is  a  sale  of  realty  and  must 
be  evidenced  in  writing  by  the  provisions  of  the  statute 
of  frauds,  while  a  license  to  enter  upon  land  and  remove 
trees  or  grass  may  be  made  orally.  Trees  blown  or  cut 
down  and  lying  upon  the  land  where  they  grew,  in  the 
absence  of  other  peculiar  circumstances,  will  pass  vsith 
a  transfer  of  the  land. 

482.  Border  trees. — Because  standing  trees  are  real 
property  it  is  well  settled  that  if  the  trunk  of  the  tree 
be  wholly  on  one  person's  property  while  the  roots  ex- 
tend into  another  person's  soil  and  the  branches  over- 
hang it,  the  entire  tree  and  all  its  fruits  belong  to  the 
owner  of  the  land  upon  which  the  trunk  stands.  The 
owner  of  the  adjacent  land,  however,  may  cut  oflF  the 
branches  and  the  roots  at  the  dividing  line,  but  he  can- 
not turn  them  to  his  own  use.  Where  the  trunk  of  a 
tree  stands  on  the  dividing  line,  the  tree  and  all  its  fruits 
belong  to  the  owners  of  the  adjacent  land  as  tenants  in 
common,  and  neither  can  lawfully  remove  or  destroy  it, 
but  may  use  the  branches  and  fruit  on  his  side,  if  the 
use  does  not  injure  the  trunk. 

488.  Fioctures. — ^A  fixture  is  a  chattel  which  has  be- 
come permanently  annexed  to  land  and  is  regarded  as 
realty.  Two  elements  must  be  present  to  change  a 
chattel  into  a  fixture: 

1.  There  must  be  actual  or  constructive  annexation. 


PROPERTY  IN  LAND  376 

2.  There  must  bq  an  intent  to  make  it  a  permanent 
part  of  the  real  property. 

A  key  is  a  fixture  because  it  is  localized  in  use.  In 
sawmills  the  various  sized  saws  are  generally  regarded 
as  fixtures.  Storm  windows,  though  taken  down  in 
summer,  usually  are  fixtures.  The  intention  is  always 
gathered  from  the  facts  of  the  case  and  not  from  secret 
thoughts. 

Three  tests  may  be  applied  to  determine  whether  a 
given  article  is  a  fixture  or  not: 

1.  Character  of  the  annexation.  If  the  thing  can- 
not be  removed  it  is  usually  regarded  as  a  fixture. 
Thus,  gas  and  water  pipes  are  fixtures,  while  looms, 
though  fastened  to  the  floor  of  a  factory  by  screws  and 
cleats,  are  personalty. 

2.  Adaptability.  If  the  thing  is  peculiarly  attach- 
able to  its  location  or  is  made  to  order  to  fit  some  part 
of  the  realty  it  usually  is  regarded  as  a  fixture. 

A  statue  of  Washington,  hewn  from  the  same  stone 
as  was  used  in  making  the  house  before  which  it  stands, 
is  a  fixture,  though  it  merely  rests  on  the  ground.  Win- 
dow screens,  screen  doors  and  shades  are  usually  fixtures. 
Stock  awnings  are  generally  personalty  while  awnings 
made  to  order  are  usually  regarded  as  fixtures.  Gas 
fixtures  and  chandeliers  are  regarded  as  personalty ;  this 
probably  is  a  survival  of  the  law  which  applied  to  de- 
tached oil  lamps.  In  apartment  houses  refrigerators 
may  pr  may  not  be  fixtures,  depending  upon  their  con- 
struction and  that  of  the  house  in  which  they  are  located. 
Where  machines  are  essential  parts  of  a  factory  or  mill 
they  may  be  regarded  as  fixtures,  though  not  fastened 
to  the  floor. 

8.  Interest  or  title  which  the  annexor  has. 

(a)   As  between  vendor  and  vendee,  the  courts  usually 
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hold  that  a  chattel  annexed  to  real,  property  is  a  fixture 
and  passes  with  a  conveyance  of  the  property  to  the 
vendee. 

(b)  As  between  landlord  and  tenant,  the  courts  favor 
the  tenant,  and  chattels  annexed  to  the  leased  premises 
may  usually  be  removed  at  or  before  the  expiration  of 
the  tenant's  term.  This  rule  may  even  apply  to  build- 
ings, but  if  buildings  are  put  up  in  permanent  fashion 
on  permanent  stone  foundations  they  are  fixtures  and 
cannot  be  removed  at  the  expiration  of  the  tenant*s 
term.  After  the  tenant  has  moved  out  the  presumption 
is  against  him  and  while  he  may  remove  mere  chattels, 
anything  that  is  in  the  nature  of  a  fixture  will  be  deemed 
abandoned. 

(c)  As  between  the  heir  and  personal  representative, 
the  law  favors  the  heir. 

484.  Rights  of  adjoining  owners:  fences  and  party 
walls. — The  common  law  rule  was  that  cattle  must  be 
fenced  in  or  otherwise  restrained  from  wandering.  In 
many  states  the  common  law  has  been  changed  espe- 
cially in  regard  to  railroads  upon  which  a  duty  is  placed 
of  fencing  their  property  against  trespassing  cattle. 
In  some  states  common  law  has  been  made  to  give  way 
to  local  rules  and  regulations.  Many  states  have  en- 
acted statutes  providing  for  the  erection,  repairing  and 
preservation  of  division  fences  at  the  joint  expense  of 
neighboring  owners. 

The  subject  of  party  walls  has  become  a  very  im- 
portant one  in  large  cities.  Where  a  side  wall  of  a 
building  is  entirely  independent  in  form,  but  through 
time  has  come  to  depend  more  or  less  on  an  adjacent 
building,  or  where  two  buildings  are  erected  whose  side 
walls  support  each  other,  an  easement  may  arise  for  con- 
tinued support.     The  owner  of  property  who  intends  to 
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erect  a  building  on  his  premises  may  procure  an  ease- 
ment in  the  side  wall  of  an  adjacent  building  by  grant, 
but  the  usual  form  of  party  wall  is  that  in  which  each 
owner  has  an  absolute  title  to  that  portion  of  it  which 
stands  upon  his  own  land  and  has  the  right  of  support 
in  the  entire  wall.  Party  walls  are  sometimes  provided 
for  by  statutes,  or  they  may  be  erected  as  a  result  of 
an  express  agreement,  or  certain  walls  between  buildings 
may  become  party  walls  by  prescription. 

The  co-owners  of  party  walls  must  contribute  ratably 
towards  their  repair.  If  a  party  wall  is  destroyed  by 
an  inevitable  accident,  neither  owner  can  compel  the 
other  to  help  restore  it,  and  neither  can  replace  it 
without  the  consent  of  the  other. 

485.  Support  of  land. — Every  owner  has  the  right  to 
the  lateral  support  of  the  adjacent  land  and  one  owner 
cannot  dig  so  close  to  his  neighbor's  property  as  to  cause 
the  neighbor's  land  to  cave  in.  This  rule  applies  only 
to  land  in  its  natural  condition.  Where  one  owner  has 
erected  a  building  on  his  property,  the  owner  of  adjacent 
land  who  intends  to  excavate  must,  ordinarily,  notify 
the  owner  of  the  building. 

486.  Easements. — ^An  easement  has  been  defined  as 
a  privilege  not  amounting  to  the  right  to  take  anything 
from  land  acquired  by  grant  or  prescription ;  a  privilege 
the  owner  of  one  piece  of  land,  called  a  dominant  tene- 
ment, has  over  another  piece  of  land,  called  a  servient 
tenement.  Easements  may  be  acquired  by  grant,  ex- 
press or  implied,  by  necessity,  by  prescription  or  by  dedi- 
cation. 

EXAMPLES 

S99.  A  owns  two  adjacent  parcels  of  land,  upon  one  of  which 
is  a  spring.     He  connects  the  other  parcel  with  the  spring  by 
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means  of  a  pipe,  and  continuously,  openly  and  notoriously  uses 
the  pipe  as  a  means  of  conveying  water  to  the  other  piece  of 
property,  which  he  later  seUs  to  B.  If  nothing  is  said  in  the 
deed  of  conveyance  B  will  obtain  an  easement  in  the  land  of 
A  which  will  give  him  a  right  to  maintain  the  pipe. 

400.  Where  there  is  no  way  of  egress  or  ingress  to  property 
sold  by  A  to  B  except  over  A's  land,  B  will  have  a  right  of  way. 
A  may  lay  out  the  right  of  way  if  it  is  reasonable,  but  the  duty 
to  keep  it  in  repair  will  fall  on  B.  If  A  refuses  to  lay  out  the 
road  B  may  do  it  in  a  reasonable  manner.  This  easement  by 
necessity  continues  only  so  long  as  the  necessity  continues.  If 
B  buys  other  property  which  enables  him  to  get  to  the  high- 
way, the  easement  will  cease.  The  courts  have  held  that  a  pur- 
chaser may  not  be  compelled  to  seek  ingress  and  egress  by  means 
of  a  boat. 

An  easement  of  light  and  air  cannot  be  acquired  ex- 
cept by  express  grant.  Thus,  one  who  erects  a  build- 
ing up  to  the  border  line  of  his  property  and  places 
windows  in  the  side  wall  cannot  prevent  his  neighbor 
from  building,  though  the  older  structure  has  been  in 
place  over  twenty  years. 


CHAPTER   XXIX 

TRANSFER  OF  OWNERSHIP  OR  POSSESSION  OF 

PROPERTY 

487.  Contract  of  sale. — One  of  the  most  important 
instruments  relating  to  real  property  is  the  written  con- 
tract of  sale  required  by  the  statute  of  frauds.  If  a 
mistake  is  made  in  a  deed  conveying  property,  it  can  be 
corrected  by  a  judicial  proceeding  to  make  it  conform 
with  the  contract,  but  a  contract  can  be  changed  or 
rescinded  only  for  mutual  mistake,  fraud,  or  duress, 
facts  which  are  always  difficult  to  prove.  A  contract 
for  the  sale  of  real  property  is  usually  a  formal  instru- 
ment, setting  forth  a  description  of  the  property  to  be 
sold,  the  consideration,  the  terms  and  conditions  of  the 
sale  and  the  time  at  which  title  is  to  pass.  The  vendee 
usually  gives  the  contract  to  a  real  estate  lawyer  or  to  a 
title  insurance  company  for  a  search  of  the  records,  to 
ascertain  whether  the  vendor  has  a  title  as  good  as  he 
represents  it  to  be  in  the  contract.  A  contract  for  the 
sale  and  purchase  of  real  property  may  be  enforced  by 
specific  performance,  that  is,  the  vendor  may  be  com- 
pelled by  decree  of  an  equitable  court  to  execute  a 
proper  deed  and  the  vendee  to  accept  the  same  and  pay 
the  purchase  price.  If  the  vendee  dies  during  the  period 
between  the  making  of  the  contract  and  the  closing  of 
the  title,  the  executor  is  bound  to  pay  the  purchase  price 
out  of  the  personalty  of  the  decedent  and  the  deed  from 
the  vendor  will  run  to  the  heir.  If  the  vendor  dies  the 
purchase  price  will  be  paid  to  his  executor  and  not  to 
his  heirs. 

S79 
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FORM  OF  AOB££M£NT  TO  CONVEY  PREMISES 

THIS  AGREEMENT,  Made  and  entered  into  the  twentieth  daf  of 
January,  in  the  year  one  thousand  nine  hundred  and  eight,  BETWEEN 
EDWARD  H.  LITCHFIELD,  of  the  Borough  of  Brooklyn,  County 
of  Kings,  City  and  State  of  New  York,  party  of  the  first  part,  and 
Katherine  Hoyt,  party  of  the  second  part: 

WITNESSETH,  That  the  said  party  of  the  first  part,  in  consideration 
of  the  sum  of  one  thousand  ($1,000)  dollars,  to  be  duly  paid  as  herein- 
after specified,  hereby  agrees  to  sell  and  convey  unto  the  said  party  of  the 
second  part,  by  giving  a  quitclaim  deed,  ALL  that  certain  piece  or  par- 
cel of  land  situate,  lying  and  being  in  the  Twenty-second  Ward  of  the 
Borouffh  of  Brookl^'n,  City  and  State  of  New  York,  and  bounded  and  de- 
scribeof  as  follows,  to  wit: 

Beginning  at  a  point  one  hundred  and  sixty-eight  (168)  feet  three  (3) 
inches  easterly  from  the  southeasterly  comer  of  Fifth  Avenue  and  Second 
Street;  running  thence  southerly  and  parallel  with,  or  nearly  parallel, 
with  Fifth  Avenue  one  hundred  (100)  feet;  running  thence  easterly  and 
parallel  with  Second  Street  sixty-nine  (69^  feet  eight  (8)  inches;  run- 
ning thence  northerly  and  parallel,  or  nearly  parallel,  with  Fifth  Avenue 
one  hundred  (100)  feet;  thence  westerly  and  along  Second  Street  sixty- 
nine  (69)  feet  eight  (8)  inches  to  the  point  or  place  of  beginning,  all 
said  dimensions  being  more  or  less.  Said  premises  containing  within  its 
limits  an  ancient  graveyard. 

AND  the  said  party  of  the  second  part  hereby  agrees  to  purchase  of  the 
said  party  of  the  first  part,  the  premises  herein  described,  at  the  price  be- 
fore mentioned,  and  pay  to  the  party  of  the  first  part  the  said  consideration 
therefor,  in  the  manner  and  at  the  times  following,  to  wit:  One  hundred 
(100)  dollars,  on  the  delivery  of  this  Contract  (the  payment  and  receipt 
whereof  is  hereby  acknowledged);  nine  hundred  (900)  doUars,  on  the  de- 
livery of  the  Quitclaim  Deed. 

Said  Quitclaim  Deed  shall  be  dated ,  1908,  and  be  ready  for 

delivery  at  the  office  of  Edward  H.  Litchfield,  Esq.,  45  Wall  Street, 
N.  Y.  City,  on  or  before  the  19th  day  of  February,  1908,  at  19  o'clock 
noon,  and  no  further  tender  of  the  deed  shall  be  required  than  that  the 
same  be  ready  for  delivery  at  the  said  time  and  place. 

AND  the  party  of  the  first  part,  on  receiving  such  payment  at  the  time 
and  place  herein  provided,  shall,  at  his  own  expense,  have  properly  pre- 
parea,  executed  and  acknowledged,  and  deliver  to  the  party  of  the  second 
part,  a  good  and  sufficient  Quitclaim  Deed  for  the  conveying  to  her  said 
premises. 

AND  if  the  party  of  the  second  part  fails  to  complete  the  purchase  as 
herein  provided,  and  on  the  day  above  fixed,  this  contract  may,  at  the 
option  of  the  party  of  the  first  part,  become  void,  and  all  consideration 
paid  on  account  thereof  be  forfeited. 

AND  it  is  also  asreed  that  in  order  to  prevent  any  complication  of  the 
title,  this  contract  shall  not  be  recorded,  and  if  it  should  be  recorded  not- 
withstanding this  prohibition,  it  may  at  the  option  of  the  party  of  the  first 
part  become  void,  and  the  consideration  paid  on  account  thereof  forfeited. 

AND  if  this  contract  shall  be  assigned  by  said  party  of  the  second  part, 
the  deed  shall  be  made  to  the  assignee;  but  notice  of  at  least  ten  days 
preceding  the  date  of  closing  shall  be  given  to  the  party  of  the  first  part, 
which  notice  shall  specify  the  name  and  address  of  the  person  to  whom 
this  contract  is  assigned. 

IN  WITNESS  WHEREOF,  the  said  parUes  hereto  have  affixed  their 
names  to  this,  together  with  one  other  agreement  of  like  tenor,  on  the 
day  and  year  first  above  written. 

Edwaid  H.  LrTCHPixUb 

In  the  presence  of 

L.    S.    RlIOADS. 
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488.  Conveyances. — Property  usually  is  transferred 
by  deed  or  by  will,  the  transfer  in  the  one  case  being 
called  a  conveyance  and  in  the  other  a  devise.  The 
various  forms  of  deeds  have  already  been  mentioned  and 
briefly  described. 

A  deed  should  be  recorded  in  the  proper  county  office, 
to  prevent  a  subsequent  purchaser  who  may  have  no 
notice  thereof,  from  obtaining  title.  The  recording  of 
a  deed  or  other  instrument  affecting  the  title  to  land 
carries  with  it  constructive  notice  of  its  existence  to  all 
persons  who  may  subsequently  become  interested  in  the 
title. 

In  most  states  a  deed  must  be  signed  by  the  grantor 
or  by  a  person  with  proper  authority  from  the  grantor 
and  must  be  sealed.  In  some  states  a  deed  must  also  be 
witnessed.  The  recording  acts  of  most  states  provide 
that  before  being  accepted  by  the  official  for  recording, 
a  deed  shall  be  acknowledged  before  a  notary  or  other 
authorized  official.  By  a  recent  enactment  in  the  state 
of  New  York,  a  deed  in  that  state  must  set  forth  the 
addresses  of  the  purchasers. 

A  deed  is  not  valid  until  it  is  delivered  to  the  grantee. 
A  delivery  in  escrow  is  a  delivery  to  a  third  person  to 
take  effect  as  a  conveyance  to  the  grantee  upon  the  ful- 
fillment of  some  condition.  A  deed  must  be  executed 
and  dehvered  by  the  grantor  or  by  an  agent  duly  author- 
ized by  a  properly  executed  formal  power  of  attorney. 
A  grantee  should  insist  that  a  husband  join  in  the  deed 
of  his  wife  in  order  to  cut  off  his  right  of  curtesy,  and 
that  a  wife  should  join  in  the  execution  of  a  deed  by  her 
husband  to  cut  off  her  right  to  dower, 

489.  Mortgages  of  real  property. — ^A  mortgage  is  a 
conveyance  of  the  title  to  lands  for  the  purpose  of  secur- 
ing a  debt  on  the  condition  that  the  title  of  the  grantee 
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shall  be  defeated  when  the  debt  is  paid.  ^It  is  executed, 
acknowledged  and  recorded  like  a  deed.  A  piece  of 
property  may  be  subject  to  several  mortgages  and  unless 
the  mortgagees  have  actual  notice  of  the  existence  of 
prior  mortgages  their  liens  have  priority  in  the  order 
in  which  the  mortgages  are  recorded. 

Usually  the  debt  secured  by  the  mortgage  is  evidenced 
by  a  note  or  more  formal  instrument  called  a  bond.  The 
mortgage  creates  a  lien  against  property  while  the  bond 
creates  a  personal  obligation.  Bonds  and  mortgages 
may  be  assigned,  but  the  assignment  of  mortgages 
should  be  recorded.  When  the  mortgage  debt  is  paid 
the  instrument  is  returned  and  a  formal  discharge  or 
satisfaction  is  executed  by  the  mortgagee  or  his  assignee 
and  recorded  by  the  mortgagor. 

If  the  mortgage  debt  is  not  paid  when  due,  the  mort- 
gage may  be  foreclosed,  and  the  land  sold,  to  pay  the 
debt  with  interest  and  the  costs  of  the  foreclosure  pro- 
ceedings and  sale.  A  personal  judgment,  known  as  a 
deficiency  judgment,  may  be  entered  against  the 
mortgagor  who  has  given  a  note  or  bond,  or  in  some 
other  way  made  himself  personally  liable,  if  the 
proceeds  of  the  foreclosure  sale  are  insufficient  to 
pay  the  debt  with  interest  and  costs.  Some  mortgages 
give  the  mortgagee  power  to  sell  without  requiring  fore- 
closure through  judicial  proceedings. 

FORM   OF   MORTGAGE 

THIS  INDENTURE,  made  the  twentieth  day  of  November,  in  the  vctr 
nineteen  hundred  and  seven,  between  Walter  Pullman,  of  the  Borougn  of 
Manhattan,  City,  County  and  State  of  New  York,  hereinafter  described  as 
party  of  the  first  part,  and  Norman  Scott,  of  the  Borough  of  Brooklyn, 
County  of  Kings,  City  and  State  of  New  York,  hereinafter  described  as 
party  of  the  second  part. 

WHEREAS,  the  said  party  of  the  first  part,  bjr  virtue  of  a  certain 
bond  or  obligation  bearing  even  date  herewith,  is  justly  indebted  to  tbe 
said  party  of  the  second  part  in  the  sum  of  four  thousand  ($4,000)  dol- 
lars, lawful  money  of  the  United  States,  secured  to  be  paid,  together  with 
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the  interest  thereon,  at  the  time  and  in  the  manner  expressed  in  said  bond 
or  obligation. 

IT  BEING  THEREBY  EXPRESSLY  AGREED,  that  the  whole  of  the 
principal  sum  shall  become  due  after  default  in  the  payment  of  interest, 
taxes,  or  assessments,  as  hereinafter  provided. 

NOW  THIS  INDENTURE  WITNESSETH,  that  the  party  of  the 
first  part,  for  the  better  securing  the  payment  of  the  sum  of  money  men- 
tioned in  the  said  bond  or  obligation,  with  the  interest  thereon,  and  also 
for  and  in  consideration  of  one  dollar  paid  by  the  partr  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged,^  does  hereoy  grant  and  release 
unto  the  party  of  the  second  part,  and  to  hi*s  heirs  and  assigns,  forever,  all 
that  certain  lot,  piece,  or  parcel  of  land,  with  all  buildings  and  improve- 
ments thereon  made  or  erected,  situate,  lying  and  being  in  the  Borough  of 
Manhattan,  City,  County  and  State  of  New  York,  bounded  and  described 
as  follows,  to  wit: — 

Beginning  at  a  certain  point  on  the  north  side  of  Palmer  Road  distant 
one  hundred  feet  east  of  that  point  known  as  the  north-east  comer  formed 
by  the  intersection  of  Bailey  Avenue  and  Palmer  Road,  running  thence  (1) 
forty  feet  due  east  on  a  line  with  the  said  Palmer  Road;  thence  (2)  one- 
hundred  feet  due  north  on  a  line  parallel  with  said  Bailey  Avenue;  thence 

(3)  forty  feet  due  west  on  a  line  parallel  with  said  Palmer  Road;  thence 

(4)  one  hundred  feet  due  south  on  a  line  parallel  with  said  Bailey  Avenue, 
uic  place  of  Beginning. 

TOGETHER  with  all  fixtures  and  articles  of  personal  property  attached 
to,  or  used  in  connection  with  said  premises,  all  of  which  it  is  declared  are 
to  be  covered  by  this  mortgage. 

TOGETHER  with  the  appurtenances,  and  all  the  estate  and  rights  of 
the  party  of  the  first  part,  in  and  to  said  premises.  TO  HAVE  AND  TO 
HOLD  the  above  granted  premises  unto  the  party  of  the  second  part,  his 
heirs  and  assigns  forever.  PROVIDED  ALWAYS,  that  if  the  party  of 
the  first  part  or  the  heirs,  executors,  or  administrators  of  the  party  of  the 
first  part,  shall  pay  unto  the  party  of  the  second  part,  his  heirs,  adminis- 
trators, executors  or  assigns,  the  said  sum  of  money  mentioned  in  the  said 
bond  or  obligation,  and  the  interest  thereon,  at  the  time  and  in  the  man- 
ner mentioned  in  the  said  bond  or  obligation,  that  then  these  presents  and 
the  estate  hereby  granted,  shall  cease,  determine  and  be  void. 

AND  the  party  of  the  first  part  covenants  with  the  party  of  the  second 
part  as  follows: 

FiBST. — That  the  party  of  the  first  part  will  pay  the  indebtedness  as  pro- 
vided in  this  mortgage  and  if  default  be  made  in  the  payment  of  any  part 
thereof,  the  party  of  the  second  part  shall  have  power  to  sell  the  premises 
herein  described,  according  to  law.  Said  premises  may  be  sold  in  one  par- 
cel, any  provision  of  law  to  the  contrary  notwithstandins. 

Secoxd. — ^That  the  party  of  the  first  part  will  keep  the  buildings  on  the 
said  premises  insured  against  loss  by  fire  for  the  benefit  of  the  party  of  the 
second  pail.  Should  the  party  of  the  second  part  by  reason  of  such  in- 
surance against  loss  by  fire,  as  aforesaid,  receive  any  sum  or  sums  of 
money,  such  amount  may  be  retained  and  applied  by  the  party  of  the  sec- 
ond part  toward  payment  of  the  sum  hereby  secured,  or  the  same  may  be 
paid  over  either  wholly  or  in  part  to  the  party  of  the  first  part,  his  heirs, 
administrators,  executors  or  assigns,  to  enable  the  party  of  the  first  part 
to  repair  said  buildings  or  to  erect  new  buildings  in  their  place,  or  for 
any  other  purpose  or  object  satisfactory  to  the  party  of  the  second  part, 
without  aifecting  the  lien  of  this  mortgage  for  the  full  amount  secured 
thereby  before  such  damage  by  fire,  or  such  payment  over,  took  place. 

TniBD. — And  it  is  hereby  expressly  agreed  that  the  whole  of  the  said 
principal  sum  shall  become  due  at  the  option  of  the  party  of  the  second 
part  after  default  in  payment  of  interest  for  thirty  days,  or  after  default 
in  the  payment  of  any  tax  or  assessment  for  thirty  days  after  notice 
and  demand;  and  also,  that  the  whole  of  the  said  principal  sum  shdl  be* 
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come  due  at  the  option  of  the  party  of  the  second  part  upon  any  default 
in  keeping  the  buildings  on  the  premises  insured  against  loss  by  fire  as 
required  by  paragraph  marked  ''second**  above,  or  immediately  upon  the 
actual  or  threatened  demolition  or  removal  of  any  building  erected  upon 
Sbid  premises,  or  if  after  application  by  any  holder  of  this  mortgage  to 
two  or  more  fire  insurance  companies  lawfully  doing  business  in  the  State 
of  New  York,  and  issuing  policies  upon  real  property  situate  in  the  place 
where  the  mortgaged  premises  are  situate,  the  companies  to  which  such 
application  has  been  made  shall  refuse  to  issue  such  policies. 

Fourth. — That  tlie  holder  of  this  mortgage,  in  any  action  to  foreclose 
it,  shall  be  entitled,  without  notice  and  without  regard  to  the  adequacy  of 
any  security  for  the  debt,  to  the  appointment  of  a  receiver  of  the  rents 
and  profits  of  said  premises ;  and  in  the  event  of  any  default  or  defaults  in 
paying  said  principal  or  interest,  such  rents  and  profits  are  hereby  as- 
signed to  the  holder  of  this  mortgage  as  further  security  for  the  payment 
of  said  indebtedness. 

Fifth. — That  until  the  amount  hereby  secured  is  paid,  the  party  of  the 
first  part  will  pay  all  taxes,  assessments  and  water  rates  which  may  be 
assessed  or  become  liens  on  said  premises,  and,  in  default  thereof,  the 
holder  of  this  mortgage  may  pay  the  same,  and  the  party  of  the  first  part 
will  repay  the  same  with  interest,  and  the  same  shall  be  Hens  on  said 
premises  and  secured  by  this  mortgage. 

Sixth. — In  the  event  of  the  passage  after  the  date  of  this  mortgage  of 
any  law  of  the  State  of  New  York,  deducting  from  the  value  of  land  for 
the  purposes  of  taxation  any  lien  thereon,  or  changing  in  any  way  the  laws 
for  the  taxation  of  mortgages  or  debts  secured  by  mortgage  for  State  or 
local  purposes,  or  the  manner  of  the  collection  of  any  such  taxes,  bo  as 
to  affect  this  mortgage,  the  holder  of  this  mortgage,  and  of  the  debt  which 
it  secures,  shall  have  the  right  to  give  thirty  days'  written  notice  to  the 
owner  of  said  land  requiring  the  payment  of  the  mortgage  debt,  and  it  is 
hereby  agreed  that  if  such  notice  be  given,  the  said  debt  shall  become  due, 
payable  and  collectible  at  the  expiration  of  said  thirty  days. 

Seventh. — ^That  the  mailing  of  a  written  notice  or  demand  by  deposit- 
ing it  in  any  post-office,  station  or  letter  box,  enclosed  in  a  post-paid  en- 
velope addressed  to  the  owner  of  record  of  said  mortgaged  premises  and 
directed  to  such  owner  at  the  last  address  actually  furnished  to  the  holder 
of  this  mortgage,  or,  if  no  such  address  has  been  furnished,  then  to  such 
record  owner  at  the  mortgaged  premises,  shall  be  sufficient  notice  and  de- 
mand in  any  case  arising  imder  this  instrument. 

Eighth. — That  the  party  of  the  first  part  will  execute  any  further  nec- 
essary assurance  of  the  title  to  said  premises,  and  will  forever  warrant 
said  title. 

Ninth. — The  party  of  the  first  part,  and  any  subsequent  owner  of  the 
premises  described  herein  upon  request,  made  either  personally  or  by  mail, 
shaU  certify,  by  a  writing  duly  acknowledged,  to  the  party  of  the  second 
part  or  to  any  proposed  assignee  of  this  mortgage,  the  amount  of  prin- 
cipal and  interest  then  owing  on  this  mortgage  and  whether  any  offsets 
or  defences  exist  against  the  mortgage  debt;  upon  failure  to  furnish  such 
certificate  after  the  expiration  of  six  days  in  case  the  request  is  made 
personally,  or  after  the  expiration  of  thirty  days  after  the  mailing  of  such 
request  in  case  the  request  is  made  by  mail,  this  mortgage  shafi  become 
due  at  the  option  of  the  holder  thereof. 

Tenth. — If  any  action  or  proceeding  be  commenced  by  any  person  other 
than  the  holder  of  this  mortgage  (except  an  action  to  foreclose  this  mort- 
gage or  to  collect  the  debt  secured  hereby),  to  whidi  action  or  proceed- 
ing the  holder  of  this  mortgage  is  made  a  party,  or  in  which  it  be- 
comes necessary  to  defend  or  uphold  the  lien  of  this  mortgage,  all  sums 
paid  by  the  holder  of  this  mortgage  for  the  expense  of  any  litigation  to 
prosecute  or  defend  the  rights  and  lien  created  by  this  mortgage  (includ- 
ing reasonably  counsel  fees),  shall  be  paid  by  the  party  of  the  first  part. 
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together  with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum,  and 
any  such  sum  and  the  interest  thereon  shall  be  a  lien  on  said  premises,  prior 
to  any  right  or  title  to  interest  in  or  claim  upon  said  premises  attaching 
or  accruing  subsequent  to  the  lien  of  tliis  mortgage,  and  shall  be  deemed 
to  be  secured  by  this  mortgage  and  by  the  bond  which  it  secures.  In  any 
action  or  proceeding  to  foreclose  this  mortgage,  or  to  recover  or  collect 
the  debt  secured  thereby,  the  provisions  of  law  respecting  the  recovery  of 
costs,  disbursements  and  allowances  shall  prevail  unaffected  by  this  cove- 
nant. 

IN  WITNESS  WHEREOF,  the  said  party  of  the  first  part  has  signed 
and  sealed  this  instrument  the  day  and  year  first  above  written. 

Walter  Puixmak.     [L.  S.] 

In  the  presence  of 
Edward  O.  Cuktok, 
Howard  Burdick. 

490.  Other  liens. — ^When  the  title  to  real  property  is 
searched  many  other  liens  are  looked  for  as  incum- 
brances besides  mortgages. 

In  many  states  statutes  give  unpaid  mechanics  and 
material  men  a  lien  against  property  upon  which  they 
have  performed  labor  or  for  which  they  have  furnished 
material.     These  are  usually  known  as  mechanics'  liens. 

In  most  states  taxes  and  assessments  remain  a  lien 
on  property  until  paid.  Judgments  entered  in  state 
and  federal  courts  constitute  liens  on  the  property  of 
the  judgment  debtor  for  a  certain  period  after  their 
entry.  In  a  number  of  states  a  person  who  innocently 
makes  improvements  on  land  which  he  believes  to  be  his 
and  is  afterwards  ejected  by  the  true  owner  is  given  a 
lien  for  the  value  of  the  improvements. 

In  many  states  where  an  action  or  special  proceeding 
affecting  the  title  to  real  estate  is  brought  a  paper  called 
a  lis  pendens  is  filed  which  gives  constructive  notice  of 
the  claim  and  the  suit.  Should  the  plaintiff  be  success- 
ful, his  claim  will  not  be  affected  by  the  rights  acquired 
by  persons  subsequent  to  the  filing  of  the  Us  pendens. 

491.  Landlord  and  tenant:  lease. — The  relation  of 
landlord  and  tenant  is  created  by  a  contract  called  a  lease 
which  conveys  an  estate  for  years  to  the  tenant  and  a 
reversion  tp  th^  landlord.    Wh^re  the  term  of  the  ten- 
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ancy  specified  in  the  lease  is  more  than  one  year  the  lease 
is  required  to  be  in  writing  by  the  statute  of  frauds.  In 
some  states,  however,  an  express  statutory  provision  per- 
mits oral  leases  for  a  year  or  more.  Sometimes  a  lease 
for  a  given  term,  usually  three  years  or  longer,  must 
be  recorded.     Usually  a  seal  is  not  required. 

A  lease  may  contain  any  legal  contract  in  regard  to 
the  premises,  their  occupation  and  maintenance.  The 
usual  covenants  contained  in  a  lease  are  that  the  lessee 
will  pay  rent,  that  he  will  surrender  the  premises  in  good 
condition  at  the  end  of  his  term,  that  he  will  not  assign 
or  sublet  without  the  consent  of  the  landlord,  that  the 
lessor  or  lessee  will  pay  the  taxes  and  assessments  on  the 
property  and  repair  the  premises,  and  that  the  lessor 
will  renew  the  lease  if  the  lessee  so  desires.  Every  lease 
contains  an  implied  covenant  that  the  lessor  has  the  right 
to  make  the  lease  and  that  the  lessee  shall  not  be  dis- 
turbed in  the  quiet  enjoyment  of  the  premises  by  the 
lessor  or  any  one  claiming  superior  title. 

FORM   OF  LEASE 

THIS  AGREEMENT,  made  this  13th  day  of  December,  190fi,  between 
•  W.   L.   DECHANT,   attorney   in   fact,  party   of  the  first 
^5?'         part,  and  OTTO  C.  MEYER,  party  of  the  second  part, 
LeSie         WITNESSETH,  That  the  said  party  of  the  first  part,  as 
Landlord,  doth  hereby  lease  imto  the  said  party  of  the 
s^ond  part  and  the  said  party  of  the  second  part  does  hereby  hire  and 
take  from  him,  as  Tenant,  the  Room  numbered  909  in  the  second  story  of 
the  building  known  as  the  "Downing  Building"  being  Nos.   106-108  Ful- 
ton Street  and  14  Dutch  Street,  in  the  Borough  of  Man- 
Occupation      hattan.  City  of  New  York,  to  be  used  and  occupied  as  an 
office  for  the  transaction  of  business  of  proprietary  medi- 
cines and  for  no  other  purpose,  for  the  term  of  four  months 
Term  to  commence  on  the  first  day  of  January,  1907,  and  to  end 

on  the  first  day  of  May,  1907,  at  the  annual  rent  of  one 
Bent  hundred   and    fifty    ($150)    dollars,   lawful   money  of  the 

United  States  of  America,  payable  in  equal  monthly  payments,  in  advance^ 
on  the  first  day  of  each  and  every  month  in  each  year  during  the  term 
of  this  lease,  commencing  January  first,  1907,  to  the  Landlord,  or  to  the 
duly  authorized  Agent  of  the  said  Landlord,  at  his  office. 

The  above  letting  is  upon  the  following  conditions,  all  and  every  one 
of  which  the  said  Tenant  for  himself,  his  representatives  and  assigns, 
covenants  and  agrees  to  and  with  the  said  Landlord,  his  representatives  or 
assigns,  to  keep  and  perform: 
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F1B8T. — ^The  said  Tenant  shall  pay  to  the  Landlord  or  his  agent,  the  said 
specified  rent  at  the  times  and  in  the  manner  above  provided,  and  in 
case  of  the  non-pavment  of  the  said  rent  at  the  times  and  places  above 
stated,  or  in  case  the  said  leased  premises  shall  be  deserted 
or  vacated  the  Landlord  shall  have  the  right  to  enter  the        Default 
same  as  the  agent  of  the  Tenant,  either  by  force  or  other- 
wise, without  being  liable  to  any  prosecution  therefor,  and  to  re-let  the 
said  premises  as  the  agent  of  the  said  Tenant  and  receive  the  rent  there- 
for, and  to  apply  the  same  to  the  payment  of  the  rent  due  by  these  presents, 
holding  the  tenant  liable  for  any  deficiency. 

Secovd. — Said  premises,  or  any  part  thereof,  shall  not  be  assigned,  let 
or  underlet,  nor  used  or  permitted  to  be  used  for  any  purpose  other  than 
above  mentioned,  without  the  written  consent  of  the  said  Landlord,  or  his 
dulv  authorized  agent,  first,  endorsed  hereon,  and  if  so  assigned,  let  or 
underlet,  used  or  permitted  to  be  used  without  such  written  consent,  the 
said  Landlord  may  re-enter  and  re-let  the  said  premises,  this  vi«m4 

lease,  by  such  unauthorized  act,  becoming  void  if  the  said       SablOTiig 
Landlord  shall  so  determine  and  elect.    The  Landlord  may     A8Bigxiiii«&t 
also  apply  for  and  obtain  an  injunction  to  prevent  the  use 
of  the  demised  premises  for  any  purpose  other  than  those  herein  specified, 
and  the  Landlord  shall  not  be  precluded  from  any  legal  remedy  which 
he  would  otherwise  have  by  reason  of  the  specification  herein  of  any  par- 
ticular remedy  for  any  specified  breach  of  the  covenants  or  conditions  of 
this  lease,  ana  in  case  of  the  assignment  of  this  lease  or  any  part  of  the 
term,  or  any  underletting,  the  Landlord  shall  have  a  lien  upon  and  shall 
be  hereby  empowered  to  collect  any  rent  accruing  from  a  sub-tenant  or 
assignee,  and  apply  the  net  amount  collected  to  the  rents  herein  reserved. 

Third. — Said  Tenant  shall  take  good  care  of  the  premises  and  fixtures, 
make  good  any  injury  or  breakage  done  by  him  or  his  agents,  clerks, 
servants  or  visitors,  and  any  damage  caused  by  the  overflow 
or  escape  of  water,  steam  or  gas  resulting  from  the  negli-       nztarei 
gence  of  the  Tenant  or  his  agents,  clerks,  servants  or  vis- 
itors.   The  Tenant  shall  quit  and  surrender  said  premises  at  the  end  of 
said  term  in  as  good  condition  as  the  reasonable  use  thereof  will  permit, 
and   shall  not  make   any   alterations,  additions   or  improvements   in   said 
premises  without  the  written  consent  of  said  Landlord,  and  all  alterations, 
additions  or  improvements  which  may  be  made  by  either  of  the  parties 
hereto  upon  the  premises,  except  movable  office  furniture  put  in  at  the 
expense  of  the  Tenant,  shall  be  the  property  of  the  said 
Landlord,  and  shall  remain  upon  and  be  surrendered  with       Surrender 
the  premises,  as  a  part  thereof,  at  the  termination  of  this 
lease,  without  disturbance,  molestation  or  injury,  but  injury  caused  by 
moving    said   movable    furniture    in    and    out   shall   be    repaired    by    the 
Tenant. 

FouBTH. — The  Tenant  shall  in  case  of  fire  give  immediate  notice  there- 
of to  the  Landlord,  and  in  case  said  office  or  offices  hereby  leased,  or  the 
building  of  which  the  same  is  a  part,  shall  be  partially  damaged  by  fire 
or  other  element,  the  same  shall  be  repaired  as  speedily  as  possible  at  the 
expense  of  the  Landlord;  in  case  the  damage  should  be  so  extensive  as  to 
render  said  office  or  offices  hereby  leased  untenantable,  the  rent  shall 
cease  until  such  time  as  the  office  or  offices  hereby  leased  and 
the  means  of  access  to  it  shall  be  put  in  repair.    In  case  of  Fire 

the  total  destruction  of  the  said  building  containing  said 
office  or  offices  hereby  leased,  by  fire  or  otherwise,  the  rent  shall  be  paid  up 
to  the  time  of  such  destruction,  and  then  and  from  thenceforth  this  lease 
shall  cease  and  come  to  an  end,  provided,  however,  that  such  damage  or 
destruction  be  not  caused  by  the  carelessness,  negligence  or  improper  con- 
duct of  said  Tenant.  No  compensation  or  claim  will  be  allowed  by  the 
Landlord  by  reason  of  inconvenience  or  annoyance  arising  from  the  ne- 
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cessity  of  repairing  any  portion  of  the  building,  however  the  necessity 
may  occur. 

Fifth. — ^The  passenger  elevators  will  be  run  during  the 

El«?aiors       ordinary  business  hours  of  the  day  from  7  a.  m.  to  7  p.  x^ 

except  on  holidays,  Sundays,  and  at  night. 

Sixth.— The  Landlord  will  furnish  steam  heat  to  warm  the  halls  and 

ofilces,  between  the  tenth  day  of  October  and  the  first  day  of  May  in 

each  year,  and  a  reasonable  amount  of  artificial  light  (whidi 

lAgSr^      expense,  as  well  as  the  Janitor's  fees,  will  be  included  in  the 

amount  of  rent  stipulated  to  be  paid),  but  inasmuch  as  no 

additional  rent  is  charged  for  such  service,  heat  and  light,  the  Landlord 

shall  not  be  liable  for  any  failure  to  supply  the  same  not  due  to  gross 

negligence  on  his  part. 

The  Landlord  reserves  the  privilege  of  stopping  the  service  of  the  steam, 
elevator  or  electric  light  systems  at  such  times  as  may  be  necessaiy  by 
reason  of  strikes,  accident,  repairs,  alterations  or  improvements  desirable  or 
necessary  to  be  made,  until  such  time  as  said  repairs,  alterations,  or  improve- 
ments shall  have  been  completed,  or  such  strike  ended. 

Sevekth. — Said  Landlord  shall  not  be  liable  for  any  damage  to  any 
property  or  person  at  any  time,  in  said  premises  or  building  from  steam, 
gas  or  electricity,  or  from  water,  rain,  or  snow  which  may  leak  into,  issue 

or  flow  from  any  part  of  said  buildinff  of  which  the  premises 
2)Ainig0        hereby  leased  are  a  part,  or  from  tiie  pipes  or  plumbing 
works  of  the  same  or  from  any  other  place  or  quarter. 
Said  Tenant  shall  give  to  said  Landlord,  or  to  his  agent,  prompt  writ- 
ten notice  of  any  accident  to  or  defects  in  the  water  pipes,  gas  pipes  or 
warming  apparatus,  to  be  remedied  by  said  Landlord  with  due  diligence. 

Eighth.— -Said  Tenant  covenants  that  the  following  rules,  reffulations 
and  stipulations  shall  be  faithfully  observed  and  pern)rmed  by  him  and 
by  his  clerks,  servants  and  agents,  to  wit: 

1.  The  sidewalk,  entry,  passages,  elevators  and  staircases  shall  not  be 
obstructed  or  used  for  any  other  purpose  than  ingress  and  egress  to  and 
from  their  respective  apartments. 

.  9.  The  sashes,  sash-doors,  windows,  glass  doors  and  any  lights  or  sky- 
lights that  reflect  or  admit  light  into  the  halls  or  other  places  of  said 
building,  shall  not  be  covered  or  obstructed.  The  water  and  wash  closets 
and  urinals  shall  not  be  used  for  any  other  purpose  than  for  whidi  tiiey 
were  constructed,  and  no  other  substance  of  any  kind  whatsoever  shall  bt 
thrown  therein,  and  the  expense  of  any  breakage,  stoppage  or  damage 
resulting  from  a  violation  of  this  rule,  shall  be  borne  by  the  tenant  or 
tenants,  who,  or  whose  clerks,  agents  or  servants  shall  have  caused  it 
And  no  Tenant  shall  mark,  paint,  drill  into  or  in  any  way  deface  ibe 
walls,  ceilings,  partitions,  floors,  wood,  stone  or  iron  work. 

3.  No  sign,  advertisement  or  notice  shall  be  inscribed,  painted  or  af- 
fixed on  any  part  of  the  outside  or  inside  of  the  building,  except  on  the 
front  window  glass,  and  on  the  directories  and  sash  doors  of  offices,  and 
to  be  of  size,  color  and  style  as  the  Landlord  shall  determine.  (Direc- 
tories will  be  at  the  expense  of  the  Landlord,  whose  painters  must  be  em- 
ployed by  tenants  for  other  work.) 

4.  No  Tenant  shall  do  or  permit  anything  to  be  done  in  said  premises, 
or  bring  or  keep  anything  therein  which  shall  in  any  way  increase  the 
rate  of  fire  insurance  on  said  building,  or  on  the  property  kept  therein, 
or  obstruct,  or  interfere  with  the  rights  of  the  other  tenants,  or  in  any  way 
injure  or  annov  them;  or  conflict  with  the  regulations  of  the  Fire  Depart- 
ment, or  the  fire  laws,  or  with  any  insurance  policy  upon  said  building 
or  part  thereof,  or  with  any  rules  and  ordinances  established  by  tbe 
Board  of  Health. 

5.  The  Landlord  shall  have  power  to  prescribe  the  weight  and  position 
of  any  heavy  articles,  including  iron  safes,  which  shall  In  all  cases  stand 
on  two-inch  thick  plank  strips  to  distribute  the  weight,  and  all  damage  doDC 
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to  the  building  by  taking  in  or  putting  out  a  safe,  or  during  the  time  it  is 
on  the  premises,  shall  be  repaired  at  the  expense  of  the  Ten- 
ant,  and  the  moving  of  safe  shall  occur  between  7.30  a.  k.     bmSS^^S^ 
and  8,30  a.m.  and  between  4  p.m.  and  5  p.m.,  previous     "V"^ 
notice  of  same  being   given  to  Janitor.    And   the   persons  employed  to 
move  the  safes  in   and  out  of  the  building  must  be  acceptable  to  the 
Landlord.    No  freight,  furniture,  packages,  or  bulky  matter  of  any  de- 
scription will  be  received  in  the  building,  or  carried  up  or  down  in  the 
elevators  between  the  hours  of  1130  a. m.  and  9  p.m.    No  safes  or  other 
article  taken  on  elevator  to  weigh  over  3,000  lbs. 

6.  The  Janitor  will  take  charge  of  the  leased  premises,  keep  the  same 
in  order,  without  cost  to  the  Tenant,  and  no  person  or  persons,  other  than 
the  said  Janitor  and  his  assistants,  will  be  permitted  to  enter  the  build- 
ing for  such  purpose,  but  the  Tenant  shall  not  cause  unnecessary  labor 
by  reason  of  his  carelessness  and  indifference  to  the  preservation  of  good 
order  and  cleanliness.  And  it  is  agreed  that  the  Landlord  shall  not  be 
responsible  to  any  Tenant  for  loss  of  property  in  or  from  said  leased 
premises,  or  from  any  damage  done  to  nimiture  or  effects- unto  them  be- 
longing, however  occurrring 

7.  The  Landlord  or  his  agents  shall  have  the  right  to  enter  any  of  the 
leased  rooms,  at  reasonable  hours  in  the  day,  to  examine  the  same, 
or  to  make  such  alterations  and  repairs  as  may  be  deemed  necessary,  or  to 
exhibit  the  same  to  applicants  to  hire,  and  to  put  up  on  them  the  usual 
**To  Let,"  which  said  notice  shall  not  be  removed  by  any  Tenant  during 
the  three  months  next  preceding  the  time  of  the  expiration  of  the  lease 
of  the  premises. 

8.  Nothing  shall  be  thrown  by  the  Tenants,  their  clerks  or  servants, 
out  of  the  windows  or  doors,  or  down  the  passages  of  the  building,  and 
Tenants  shall  not  make  or  permit  any  improper  noises  in  the  buildinff, 
or  interfere  in  any  way  with  other  Tenants,  or  those  having  business  wiui 
them.  Nor  shall  any  animals  or  birds  be  brought  or  kept  m  or  about  the 
building. 

9.  In  order  to  protect  the  property  of  tenants,  and  to  prevent  improper 
persons  from  having  access  thereto  after  business  hours,  said  building 
will  be  closed  daily  at  midnight,  after  which  hour  no  person  will  be  al- 
lowed to  enter  or  leave  the  same  unless  provided  with  a  pass  issued  by 
the  lessor,  and  any  person  found  in  the  building  after  that  hour  without 
such  pass  will  be  subject  to  the  surveillance  of  the  Janitor  employed  by 
the  lessor  to  take  charge  of  the  building.  No  tenant  shall  be  allowed  to 
sleep  in  the  building. 

And  finally,  the  Landlord  reserves  the  right  to  make  such  other  and 
further  rules  and  regulations  as  in  his  judgment  may  from  time  to  time  be 
needful  for  the  safety,  care  and  cleanliness  of  the  premises,  and  for  the 
preservation  of  good  order  therein,  and  the  Tenant  hereby  assents  and  agrees 
thereto. 

Ninth. — It  is  further  agreed,  that  in  case  the  said  demised  premises 
shall  be  deserted  or  vacated,  or  if  default  shall  be  made  in  the  payment 
of  rent,  or  any  part  thereof,  at  the  time  specified  herein,  or  if  default 
shall  be  made  in  the  performance  of  any  of  the  covenants 
and  agreements,  conditions,  rules  or  regulations  herein  con-      Violations 
tained  or  hereafter  established  as  herein  provided,  on  the 
part  of  the  Tenant  this  lease  shall  (if  the  Landlord  so  elect)  become  null 
and  void  thereupon,  and  he  or  their  representatives  and  assigns  shaU  have 
the  light,  and  he  is  hereby  authorized  to  re-enter  the  said  premises  either 
by  force  or  otherwise,  and  dispossess  and  remove  therefrom  the  Tenant, 
and  his  legal  representatives,  or  other  occupants  thereof,  and  his  effects, 
without  being  liable  to  any  prosecution  therefor,  and  to  hold  the  same  as 
if  this  lease  had  not  been  made;  and  in  such  case  the  rent  shall  become 
due  thereupon  and  be  paid  up  to  the  time  of  such  re-entry  pro  rata;  and 
if  the  Landlord  so  choose,  the  Tenant,  and  his  legal  representatives  shall 
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pay  to  the  Landlord  and  his  legal  representatives  as  damages  for  suck 
default  and  re-entry  the  difference  as  ascertained  from  time  to  time  be- 
tween the  rents  and  sums  hereby  reserved  and  agreed  to  be  paid  by  the 
Tenant  and  those  otherwise  received  or  with  due  diligence  collectible  on 
account  of  rents  of  the  demised  premises  during  the  residue  of  the  term 
remaining  at  the  time  of  re-entry.  The  Tenant  hereby  expressly  waives  the 
service  of  notice  of  intention  to  re-enter  or  of  instituting  legal  proceed* 
ings  to  that  end. 

IN  WITNESS  WHEREOF,  the  said  W.  L.  Dechant  has  hereunto  set 
his  hand  and  seal,  and  the  said  Tenant  has  hereunto  set  his  hand  and  seal 
the  day  and  year  first  above  written. 

Signed,  sealed  and  delivered  in  the  presence  of 

W.  L.  Dechaitt, 

James  Watbok.  Attorney  in  Fact 

Otto  C  'Meyei. 

492.  Rights  of  the  landlord. — The  most  important 
right  of  the  landlord  is  his  right  to  rent,  which,  in  the 
absence  of  an  express  provision  in  the  lease,  statute  or 
local  custom,  is  payable  at  the  end  of  the  term.  If  the 
tenant  fails  to  pay  the  rent  on  the  due  date,  the  land- 
lord may  make  demand  and  sue  for  it.  The  landlord 
also  has  the  right  of  distress,  which  is  the  right  to 
enter  leased  premises  and  to  seize  the  personal  property 
found  thereon,  whether  belonging  to  the  tenant  or  to  a 
stranger,  and  to  sell  the  same  in  satisfaction  of  the  claim 
for  rent.  This  rule  is  changed  in  many  states  by  stat- 
utes which  provide  that  the  right  of  distress  can  be 
exercised  under  certain  conditions  only.^ 

In  the  absence  of  any  provision  in  the  lease  a  tenant 
who  holds  over  after  the  termination  of  his  term  may  be 
treated  by  the  landlord  as  a  tenant  for  another  tenn 
under  the  provisions  of  the  lease,  or  as  a  trespasser.  la 
some  states  where  the  lease  is  for  a  period  of  one  year  or 
more,  a  new  term  is  created  for  one  year  and  not  for  a 
period  equal  to  the  original  term  specified  in  the  lease. 
If  the  premises  are  in  the  possession  of  a  subtenant,  a 
holding  over  by  him  binds  the  lessee  as  though  he  were 
in  possession  himself. 

1  The  right  of  distress  has  been  abolished  entirely  in  Alabama,  District 
of  Columbia,  Georgia,  Louisiana,  Massachusetts,  Minnesota,  Missis5tppi» 
Missouri,  Montana,  New  York,  North  Carolina,  Utah  and  Wisconsin. 
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A  tenant  cannot  defend  an  action  on  the  ground  that 
his  landlord  never  had  any  title,  but  he  is  permitted  to 
prove  that  the  title  of  the  landlord  has  been  transferred 
to  another  person  since  the  commencement  of  the  ten- 
ancy. 

498.  Rights  of  the  tenant. — ^Unless  there  is  an  express 
covenant  in  the  lease  to  the  contrary,  the  tenant  has  no 
right  to  demand  that  the  leased  premises  shall  be  in  a 
condition  fit  for  the  purposes  for  which  they  were  rented. 
A  landlord,  however,  is  bound  to  notify  his  tenant  of 
any  concealed  and  dangerous  defects,  such  as  dangerous 
defects  in  the  building  or  infection  with  the  germs  of  a 
dangerous  disease.  In  some  states  the  lease  of  a  fur- 
nished house  carries  with  it  an  implied  covenant  that  it 
shall  be  habitable.  The  duty  to  make  repairs  in  the 
absence  of  an  express  agreement  to  the  contrary  is  on 
the  tenant,  and  the  law  will  not  imply  a  contract  on  the 
part  of  a  landlord  to  continue  making  repairs,  if  he 
has  voluntarily  done  so  in  the  past.  In  drawing  a  lease 
a  tenant  should  be  careful  to  provide  for  a  rebatement 
of  rent  in  case  of  fire  or  the  destruction  of  the  premises 
from  any  other  cause  and  to  save  himself  by  a  suitable 
provision  from  the  burden  of  rebuilding. 

A  tenant  cannot  commit  waste,  which  in  general 
means  that  he  cannot  cut  down  trees  except  for  repairs 
and  for  fuel,  nor  can  he  tear  down  buildings,  open 
mines,  remove  clay  or  sand  or  otherwise  injure  the 
property.  A  tenant  may  be  enjoined  from  committing 
waste  and  may  be  sued  for  treble  damages;  in  some 
states  he  forfeits  the  lease.  In  the  absence  of  an  express 
provision  in  the  lease  a  mine  already  opened  may  be 
worked. 

494.  Termination  of  tenancy. — ^A  tenancy  for  a  term 
of  years  terminates  upon  the  expiration  of  the  term,  by 
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agreement  of  the  parties,  by  a  termination  of  the  land- 
lord's estate,  by  an  acquisition  of  the  tenant's  estate  by 
the  landlord,  by  eviction,  by  forfeiture,  or  by  surrender. 
A  lease  is  not  ordinarily  terminated  by  the  death  of 
either  lessor  or  lessee.  A  voluntary  sale  of  the  premises 
does  not  terminate  the  lease,  but  merely  terminates  the 
relation  of  landlord  and  tenant.  But  a  sale  of  the 
premises  on  the  foreclosure  of  a  mortgage  antedating 
the  lease,  or  the  sale  of  the  premises  under  an  execution, 
where  the  judgment  was  issued  before  the  lease  was 
made,  terminates  the  lease. 

495.  Eviction. — ^An  eviction  may  be  actual  or  con- 
structive. An  aciiial  eviction  by  the  wrongful  act  of 
the  landlord  or  of  somebody  who  has  a  paramount  title 
terminates  the  relation.  An  eviction  from  part  of  the 
leased  premises  does  not  terminate  the  lease,  but  the 
landlord  can  claim  no  rent  during  the  continuance  of 
the  eviction.  Tenants  are  constructively  evicted  and 
relieved  from  further  payment  of  rent  when  they  volun- 
tarily move  on  account  of  some  dangerous  condition  of 
the  premises  for  which  the  landlord  is  responsible.  A 
constructive  eviction  is  not  complete  till  the  tenant 
abandons  possession. 

By  statute  in  most  states,  the  destruction  of  the 
demised  premises  by  fire  or  by  the  elements  terminates 
the  lease. 

496.  Forfeiture  and  surrender. — ^By  forfeiture  is 
meant  the  right  of  the  lessor  to  terminate  the  lease  be- 
cause of  a  breach  of  covenant  or  some  other  wrongful 
act  of  the  lessee.  The  subject  of  forfeitures  is  regu- 
lated in  most  states  by  statutes  which  usually  provide 
that  before  the  lease  can  be  forfeited  there  must  be  a  de- 
mand upon  the  lessee  to  perform  his  covenants  and  a 
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notice  that  if  the  covenant  is  not  performed,  the  lessor 
intends  to  take  steps  to  forfeit  the  lease. 

The  term  surrender  is  applied  to  the  act  by  which  a 
lessee  gives  up  his  estate  to  his  landlord.  A  surrender 
may  be  expressed  or  implied.  A  surrender  is.  implied 
when  the  lessee  has  abandoned  the  premises  and  the 
lessor  has  accepted  the  surrender  by  some  unequivocal 
act  whidi  shows  an  intention  to  terminate  the  lease.  It 
has  been  held  that  where  a  clause  in  a  lease  provides  that 
a  surrender  shall  not  be  valid  imless  accepted  in  writing 
by  the  landlord,  the  provision  as  to  the  acceptance  in 
writing  may  be  waived  orally, 

EXAMPLE 

400a.  T  enters  into  a  lease  with  L  by  the  terms  of  which 
T  is  to  have  L's  premises  for  a  term  of  three  years.  T  had 
all  the  negotiations  with  A,  the  agent  of  L.  At  the  end  of 
one  year  T  goe'fe  to  A  and  says  he  would  like  to  give  up  the 
premises.  A  agrees  and  accepts  the  keys.  L  later  sues  T 
for  rent.  T  sets  up  the  defense  of  surrender.  L  points  out 
that  the  lease  provides  that  ^^no  surrender  shall  be  valid  unless 
in  writing  signed  by  the  landlord."  T  will  win  because  L's 
authorized  agent  has  waived  this  requirement  of  the  lease. 


CHAPTER  XXX 

TRANSFER  OF  PROPERTY  BY  WILL  OR  AD- 
MINISTRATION 

497-  Definitions  and  classifications. — ^A  will  is  a  sol- 
emn and  legal  declaration  made  by  a  person  to  designate 
the  person  or  persons  who  shall  possess  and  enjoy  his 
property,  or  certain  parts  of  it  after  his  death.    A  writ- 
ten will  is  one  that  is  expressed  in  some  form  of  decipher- 
able symbols.     An  olographic  or  holographic  will  is  one 
written  wholly  in  the  handwriting  of  the  testator.    In 
many  states  an  olographic  will  may  be  proved  more 
easily  than  other  forms  of  wills.     A  nmicupative  will 
is  a  verbal  will  permitted  under  certain  tjircumstances 
in  all  the  states  of  the  Union  except  Connecticut  and 
Louisiana.     Often  a  nuncupative  will  is  valid  when 
made  during  the  testator's  last  illness  and  in  anticipa- 
tion of  death,  and  reduced  to  writing  within  a  specified 
period  after  the  words  were  spoken  by  the  testator.*    A 
codicil  is  an  amendment  to  a  will  which  changes  some 
of  its  provisions  or  adds  to  it,  but  does  not  entirely 
revoke  it.     Codicils  should  be  executed  with  the  same 
formality  required  in  the  case  of  wills. 

498.  Who  may  make  wills. — The  general  rule  is  thai 
every  person  of  full  age  and  of  sound  mind,  who  is  not 
imder  some  legal  disability,  may  make  a  will.  Recent 
statutes  in  most  states  permit  married  women  to  make 

1  ^'No  nuncupative  or  unwritten  will  bequeathing  personal  estate  shall  be 
valid,  unless  made  by  a  soldier  while  in  actual  military  service,  or  by  a 
mariner  while  at  sea."  Decedent  Estate  Law,  Chapter  XIII  of  CoD9oIi- 
dated  Laws,  N.  Y.,  Sec.  16. 
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wills  as  freely  as  unmarried  women.  In  a  very  few 
states  infants  of  eighteen  years  and  over  may  dispose 
of  their  property  by  will,  and  in  New  York  a  female 
of  sixteen  and  a  male  of  eighteen  may  make  testamen- 
tary disposition  of  their  personalty, 

499,  Execution  of  wills. — ^Most  states  require  five  or 
more  elements  in  a  provable  will: 

1.  A  will  must  generally  be  in  writing;  it  may  be 
typewritten,  printed,  or  written  in  pencil  or  ink. 

2.  It  must  be  subscribed  by  the  testator  or  by  some 
person  in  his  presence  and  by  his  direction.  An  illit- 
erate testator  or  one  physically  unable  to  write  may  sign 
by  making  his  mark.  Care  should  be  taken  to  place 
the  signature  at. the  end  of  the  will,  and  if  note-paper 
is  used,  to  begin  the  will  on  the  first  page  and  proceed 
from  page  to  page  as  in  an  ordinary  book,  and  not  to 
skip  from  the  first  to  the  third  to  the  second  to  the  fourth 
page  as  is  sometimes  customary  in  letter  writing.  Many 
careful  lawyers  insist  upon  having  each  page  of  a  will 
signed  by  the  testator. 

8.  A  will  should  be  published  when  signed;  that  is, 
the  testator  should  declare  that  he  intends  the  instrument 
to  operate  as  his  last  will  and  testament.  While  this 
requirement  exists  in  a  few  staj;es  only,  it  will  be  wise  to 
observe  it  in  all  states. 

4.  A  will  should  be  acknowledged  by  the  testator; 
this  is  done  by  signing  it  in  the  presence  of  witnesses 
or  by  telling  them  afterwards  that  it  is  a  will  and  that 
it  has  been  signed. 

5.  A  few  states  require  a  seal.  One  or  more  witnesses 
are  required  in  all  the  states  except  Pennsylvania.  A 
wiser  precaution  is  to  have  three  competent  and  disin- 
terested persons  sign  as  witnesses  in  the  presence  of  the 
testator  and  in  the  presence  of  each  other,  immediately 
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after  the  testator  has  subscribed  his  name.  Many  states 
require  an  attestation  clause,  a  model  of  which  will  be 
found  in  the  will  of  Russell  Sage,^     The  usual  rule  is 

1  WILL  OF  RUSSELL  SAGE. 

I,  Russell  Sage,  of  the  City  and  State  of  New  York,  do  hereby  make, 
publish  and  declare  this  my  last  will  and  testament  in  manner  and  fonn 
following: 

First,  I  direct  that  all  my  just  debts  and  funeral  expenses  be  paid  u 
soon  after  my  decease  as  conveniently  can  be  done. 

Second.  I  give  and  bequeath  to  my  sister,  Fanny  Chapin,  wife  of  Samuel 
Chapin,  of  Oneida,  N.  Y.,  should  she  survive  me^  the  sum  of  ten  thousand 
($10,000)  dollars. 

Third,  I  give  and  bequeath  to  each  and  every  of  my  nephews  and  nieces 
of  my  own  blood  me  surviving  the  sum  of  twenty-five  thousand  ($35,000) 
dollars,  and  In  the  event  that  any  of  such  nephews  or  nieces  shall  have 
died  before  me^  leaving  lawful  issue  him  or  her  surviving,  then  I  give 
and  bequeath  a  like  sum  of  twenty-five  thousand  ($35,000)  dollars  to  tlie 
surviving  lawful  issue  of  each  nephew  or  niece  so  dying  before  me,  the 
same  to  be  distributed  among  such  issue  share  and  share  alike  per  eiirfee 
and  not  per  eapitcu 

Fourth.  All  the  rest,  residue  and  remainder  of  my  estate,  real,  personal 
and  mixed,  wheresoever  situate,  of  which  I  may  die  seized  or  possessed, 
or  to  which  I  may  be  entitled  at  the  time  of  my  decease,  I  give,  devise  and 
bequeath  to  my  wife,  Margaret  Olivia  Sage,  to  have  and  to  hold  the  same 
to  her  absolutely  and  forever. 

Fifth.  This  provision  for  my  wife  is  to  be  in  lieu  of  all  right  of  dower 
in  my  estate. 

Sixth.  I  authorize  and  empower  my  executors,  hereinafter  named,  and 
the  survivors  or  survivor  of  them  to  sell  and  dispose  of  all  or  any  of 
the  real  estate  of  which  I  shall  die  seized  or  possessed  at  public  or  private 
auction,  at  such  times  and  on  such  terms  and  conditions  as  they,  tlie 
survivors  or  survivor  of  them,  shall  deem  best  or  proper,  and  to  execute, 
acknowledge  and  deliver  all  proper  writings,  deeds  of  conveyance  and  trans- 
fers therefor. 

Seventh.  Should  any  of  the  gifts  and  bequests  made  by  me  in  the  sec- 
ond and  third  paragraphs  of  this,  my  will,  lapse  or  fail  for  any  reason 
I  direct  that  the  bequests  so  lapsing  or  failing  shall  go  to  and  form  part 
of  my  residuary  estate  and  be  disposed  of  under  and  in  accordance  with  tiie 
provisions  of  the  fourth  paragraph  of  this,  my  wilL 

Eighth.  I  nominate,  constitute  and  appoint  my  wife,  Margaret  Ollfia 
Sage,  Dr.  John  P.  Munn,  of  the  City  of  New  York;  Almon  Goodwin,  of 
said  city,  and  Charles  W.  Osborne,  long  my  confidential  and  trusted  assist- 
ant, the  survivors  and  survivor  of  them,  executrix  and  executors  of  this,  mj 
last  will  and  testament. 

In  the  event  of  the  death,  refusal  or  inability  to  act  of  said  Charies 
W.  Osborne,  I  hereby  nominate  and  appoint  Edward  C.  Osbom,  also  fot 
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that  a  person  by  becoming  a  witness  disqualifies  himself 
from  taking  any  portion  of  the  testator's  property 
except  that  which  he  would  have  received  had  the  tes- 
tator died  intestate. 

500.  Revocation  of  wills. — Great  care  should  be  taken 
in  attempting  to  revoke  a  will.  The  statutes  of  most 
states  provide  that  a  will  may  be  revoked  by  a  subse- 
quent will,  or  by  burning,  cancellation  or  destruction 
by  the  testator  or  by  some  one  else  in  his  presence  and 

some  years  past  in  my  emplo3nnent,  as  executor  in  his  place  and  stead.  I 
further  direct  that  none  of  the  persons  above  named  as  executors  shall 
be  required  to  give  any  bond  or  security  for  the  proper  discharge  of  their 
duties. 

Ninth,  I  hereby  authorise  and  direct  my  said  executors  to  rent  a  suitable 
office  for  the  transaction  of  the  business  of  my  estate  and  to  employ  and 
pay  out  of  the  funds  of  my  estate  all  the  clerks  and  bookkeepers  that  may 
be  necessary  for  the  proper  care  and  management  thereof. 

Tenth,  I  hereby  revoke  all  former  or  other  wills  and  testamentary  dis- 
positions by  me  at  any  time  heretofore  made. 

Eleventh,  Should  any  of  the  beneficiaries  under  this  my  will  other  than 
my  said  wife  object  to  the  probate  thereof  or  in  any  wise  directly  or  in- 
directly contest  or  aid  in  contesting  the  same  or  any  of  the  provisions 
thereof  or  the  distribution  of  my  estate  thereunder,  then  and  in  that  event 
I  annul  any  bequest  herein  made  to  such  beneficiary,  and  it  is  my  will 
that  such  beneficiary  shall  be  absolutely  barred  and  cut  off  from  any  share 
in  my  estate. 

In  foitnese  whereof  I  have  hereunto  subscribed  my  name  and  afBxed  my 
seal  at  No.  9  Wall  Street,  New  York  City,  Borough  of  ManhatUn,  this 
Ilth  day  of  February,  1901,  in  the  presence  of  Edward  Townsend  and 
Richard  W.  Freedman,  whom  I  have  requested  to  become  attesting  wit- 
nesses hereto. 

Russell  Sage.     (L.  S.) 

The  foregoing  instrument  was  subscribed,  sealed,  published  and  declared 
by  Russell  Sage,  as  and  for  his  last  will  and  testament  in  our  presence 
and  in  the  presence  of  each  of  us,  and  we  at  the  same  time  at  his  re- 
quest in  his  presence  and  in  the  presence  of  each  other  hereunto  subscribe 
our  names  and  residences  as  attesting  witnesses  this  11th  day  of  Febru- 
ai7,  1901. 

Edwakd  Towksekd, 
No.  ISO  West  One  Hundred  and  Twenty-first  Street, 

New  York. 
R.  W.  Freedmak, 
No.  Sa  West  One  Hundred  and  Twenty-third  Street, 

New  York. 
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with  his  express  consent,  and  with  the  intention  of  revok- 
ing. In  Florida  and  New  Jersey  a  will  of  personalty 
may  be  revoked  by  a  writing  approved  by  the  testator 
in  his  lifetime,  and  in  Maryland,  Pennsylvania  and 
Tennessee  wills  of  personalty  and  real  property  may  be 
revoked  in  the  same  way.  In  a  few  states  a  will  is 
revoked  in  whole  or  in  part  by  a  man's  marriage  and 
the  birth  of  issue  to  him.  The  marriage  of  a  woman 
subsequent  to  the  making  of  her  will  usually  revokes  it 
by  operation  of  law. 

501.  Making  the  will. — The  following  suggestions 
to  persons  making  wills  are  taken  from  "Schouler  on 
WiUs,"  and  will  amply  repay  reading  to  anyone  who 
contemplates  writing  his  own  last  will  and  testament: 

SOS.  Legal  disqualificatians. — Consider  at  the  outset, 
whether  you  are  disqualified  by  the  law,  wholly  or  partially, 
from  making  a  will;  or  to  speak,  more  particularly,  whether 
you  are  a  minor,  a  married  woman,  or  an  alien. 

Consider  whether,  by  reason  of  old  age  or  other  infirmity, 
there  is  any  ground  for  the  imputation  that  your  mind  is  un- 
sound ;  and  if  so,  make  no  will  unless  you  have  a  good  reason ; 
and  when  making  one,  fortify  carefully  against  litigation,  both 
in  your  scheme  of  disposition  and  the  proof  you  leave  behind 
of  your  mental  capacity  at  the  time  of  the  act  and  that  the 
will  was  properly  executed. 

Similar  considerations  apply  where  you  are  of  intemperate 
habits,  or  lately  delirious  in  a  fever,  or  reputed  to  be  queer  or 
crazy  on  some  subject. 

Consider  whether  your  situation  exposes  you  to  the  sus- 
picion of  being  defrauded,  coerced,  or  subject  to  the  undue 
influence  of  certain  persons;  as  if,  for  instance,  you  should 
be  blind,  illiterate,  or  confined  to  a  sick  room  and  excluded 
from  social  intercourse.  Here,  again,  be  very  careful  of  the 
proof  that  you  executed  intelligently  and  of  your  own  free  will, 
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and  be  sure  that  the  instrument  is  altogether  genuine.  If 
your  disposition  is  to  benefit  some  one  whose  access  and  op- 
portunity of  influencing  you  is  much  greater  than  others  having 
equal  natural  claims  upon  your  bounty,  hedge  in  the  testa- 
mentary act  all  the  more  carefully  with  strong  and  ample 
proof* 

A  will  entirely  in  your  own  handwriting  affords  the  best 
proof  that  it  is  genuine.  But  take  heed,  when  writing  out 
your  own  will,  that  its  legal  expression  is  sufficiently  clear  and 
exact,  else  a  contest  may  arise  over  its  meaning.  One  cannot 
afford  to  be  too  secretive, 

508.  Accuracy  of  description. — Laymen  often  err  in  sup- 
posing they  can  draw  wills  with  more  breadth  of  apprehension 
and  accuracy  than  a  lawyer,  and  in  expressing  themselves  as 
though  persons  in  their  own  trade  were  to  profit  by  or  inter- 
pret them.  The  technical  words  of  the  law  are  better  under- 
stood and  more  copiously  defined  by  the  courts  than  those  of 
any  mere  business  pursuit ;  and  both  for  clearly  comprehending 
the  legal  effect  of  your  scheme  of  disposition  and  for  clearly 
expressing  what  you  comprehend,  you  should  take  professional 
advice.  If  you  purpose  an  unnatural  or  complicated  disposi- 
tion of  property,  involving  a  considerable  estate,  it  would  be 
very  unwise  to  make  the  will  without  consulting  some  compe- 
tent third  person  and  submitting  to  him  your  plans  or  your 
draft.  Lawyers  themselves  have  often  plunged  their  own  es- 
tates into  doubtful  disputes,  by  over-confidence  in  drawing 
their  own  wills,  without  asking  for  advice  and  criticism. 

In  these  days  the  safest  will  is  that  which  deals  justly  by  the 
natural  objects  of  one's  bounty  and  distributes  in  a  simple 
manner;  attempting  little  beyond  limiting  property  so  as  to 
give  the  income  to  some  person  for  life,  with  capital  over  on 
his  death,  if  limiting  at  all.  If  your  estate  be  a  small  one 
and  the  beneficiaries  needy,  all  the  more  should  you  make  a 
simple  will  and  not  attempt  complex  dispositions. 

Avoid,  if  possible,  precatory  words,  and  uncertainty  in  gifts, 
and  be  careful  as  to  creating  conditions,  limitations,  remainders. 
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etc.  Skillful  expression  and  technical  knowledge  may  here 
prove  indispensable.  Joint  and  mutual  wills,  contingent  wills, 
and  all  such  peculiar  kinds  give  rise  to  grave  disputes. 

Take  ca^e  not  to  transgress  local  rules  against  perpetuities 
and  in  restraint  of  accumulation,  nor  in  other  respects  to  make 
provisions  subversive  of  good  morals  and  sound  policy. 

Remember  that  in  various  aspects,  bearing  upon  the  con- 
struction of  wills  and  the  right  of  persons  to  take  under  such 
dispositions,  each  state  has  its  own  legislation. 

In  the  description  of  the  property  devised  or  bequeathed, 
and  of  the  object  of  the  gift  (not  to  add  the  interest  given), 
be  careful  and  accurate. 

Be  explicit  and  clear  of  mind  as  concerns  the  time  when  in- 
terests immediate  or  expectant  shall  vest.  It  is  best  to  keep  in 
view  that  your  will  naturally  intends  to  take  effect  at  youf 
death  upon  your  property  as  it  then  exists  and  the  ob- 
jects of  bounty,  or  their  relatives,  who  may  then  be  living. 
Prefer  that  interests  shall  vest  at  that  period  or  not  much  later, 
and  that  the  expressions  of  your  will  correspond. 

There  are  some  technical  words,  such  as  "heirs,"  **heir8  of 
body,"  "issue,"  which  should  be  employed  with  discrimination, 
and  the  more  so  where  real  estate  is  disposed  of. 

A  will  is  hardly  worth  making  if  you  intend  to  give  nothing 
outside  your  immediate  family,  and  as  among  these  to  fix  their 
proportions  strictly  by  the  statutes  of  descent  or  distribution. 
But  a  will  may  be  useful  for  naming  an  executor,  or  you  may 
wish  to  make  only  a  partial  disposition  or  to  execute  a  power, 
or  to  empower  your  executor  to  sell  your  real  estate. 

504.  Technical  requirements. — Observe  scrupulously  the 
statute  requirements  when  executing  your  will,  as  to  signature, 
the  presence  of  witnesses,  the  method  of  their  attestation,  their 
number,  their  competency  and  the  like.  Be  sure  to  have  wit- 
nesses sufficient  for  compliance  with  local  law  wherever  your 
real  estate  may  be  situated.  If,  from  any  cause,  your  free  and 
intelligent  consent  to  the  instrument  is  likely  to  be  challenged 
after  your  death,  be  as  punctilious  and  circumspect  as  the  cir- 
cumstances permit.     Talk  with  the  witnesses  and  others,  and 
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impress  upon  them  your  capable  condition.  Your  witnesses 
should  be  disinterested,  clear-headed  persons,  whose  testimony 
will  carry  favorable  weight  in  support  of  the  will.  In  some 
cases  it  will  be  prudent  to  have  the  instrument  read  aloud  in 
the  presence  of  others  before  you  sign.  Never  have  a  legatee 
for  a  witness;  select  no  witness  who  is  likely  to  stultify  him- 
self or  yield  to  bribes;  and  if  there  is  dcuiger  of  a  contest,  do 
not  let  those  whom  disappointed  relatives  will  charge  with  un- 
fairly influencing  your  disposition  be  too  prominent  when  the 
instrument  is  actually  executed. 

Permit  no  alteration  of  any  kind,  as  a  rule,  in  the  instru- 
ment after  it  has  been  once  executed ;  but  if  a  change  be  need- 
ful, re-execute  with  care,  or  execute  a  new  instrument.  As 
for  altering  or  revoking  your  will  more  generally,  consider  the 
modes  permitted  by  law,  and  pursue  those  modes  strictly. 

Remember  that  marriage,  or  at  all  events  marriage  and  the 
birth  of  a  child,  revokes  a  will  already  made;  that  modem 
statutes  infer  a  revocation  pro  tanto^  to  let  in  a  child  born 
later  than  the  will,  for  whom  no  provision  is  made ;  that  a  child 
to  be  disinherited  should  be  named;  and  that  a  surviving  wife 
(and  in  some  states  a  surviving  husband)  may  elect  against 
the  will  of  a  spouse,  to  take  as  the  local  statute  permits. 

606.  Codidls  and  new  wills. — ^As  for  making  a  new  will  or 
codicil,  you  should  be  guided  by  circumstances.  A  last  will 
composed  of  one  instrument  with  several  later  amendments  is 
inconvenient  for  various  reasons.  If  your  health  and  sit- 
uation render  it  doubtful  whether  the  latest  codicil  or  codicils 
can  be  admitted  to  probate,  keep  the  earlier  instrument  intact, 
if  you  would  rather  have  that  take  effect  than  die  intestate. 
But  if  intestacy  is  your  preference,  or  if  ypu  are  undoubtedly 
competent  and  free  to  make  your  present  will,  the  better  course 
is  to  destroy  utterly  whatever  instrument  or  instruments  pre- 
cede, and  make  a  new  will  which  shall  embrace  the  whole  dis- 
position and  stand  as  sufficient  by  itself.  The  best  and 
simplest  revocation,  moreover,  is  to  bum  and  utterly  destroy; 
for,  to  keep  an  old  will  among  your  papers,  with  marks  of 
canceling  not  sufficient  to  obliterate  what  was  written,  or  alter- 
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ations  in  ink  or  pencil,  is  to  run  the  risk  of  having  your  true 
intention  misunderstood  or  perverted  at  the  probate. 

Keep  your  will  in  such  custody  that  it  is  not  likely  to  be 
lost,  destroyed,  or  tampered  with,  but  rather  to  be  properly 
presented  at  the  probate  court  after  your  death.  In  some 
states  provision  is  made  so  that  one  may  have  his  will  kept  in  a 
sealed  envelope  at  the  registry  of  probate,  subject  to  his  own 
order  while  he  lives,  and  not  to  be  opened  until  after  his  death. 
The  register's  receipt  is  given  for  such  envelope. 

506.  Intestate  succession. — ^A  person  who  dies  with- 
out making  a  will  or  testament  is  said  to  die  intestate, 
and  the  disposition  of  his  property  is  governed  by  the 
intestate  law.  This  law  is  very  intricate  and  varies  from 
state  to  state.  In  many  states  one  nile  is  made  to  apply 
to  real  estate  and  a  different  rule  to  personalty.  In 
general,  property  descends  as  follows: 

1.  Lineal  descendants,  in  default  of  which, 

2.  The  parents,  and  if  there  be  no  descendants  or 
parents, 

8.  Brothers  and  sisters,  and  then 

4.  Other  remoter  relatives. 

In  most  states  widows  take  absolutely  all  of  their 
deceased  husband's  personal  estate  and  part  of  his  real 
estate  for  life  or  absolutely  if  he  dies  leaving  children. 
If  no  children  are  born,  the  widow  usually  receives  one- 
half  of  the  personal  estate,  and  a  part  of  the  real  estate 
absolutely  or  for  life.  Where  the  husband  has  no  rela- 
tives or  descendants  to  take  part  of  the  estate,  the  whole 
of  it  usually  goes  to  the  widow. 

Rights  of  a  surviving  husband  in  his  deceased  wife's 
estate  vary  greatly  from  state  to  state.  In  some  states 
he  gets  an  absolute  or  life  interest  in  all  or  part  of  the 
realty  and  takes  all  or  part  of  the  personalty  abso- 
lutely.    The  intestate  laws  in  the  several  states  should 
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be  carefully  examined  to  ascertain  in  every  case  the 
interests  of  the  respective  classes  of  heirs. 

507.  Executors  and  administrators. — Executors  are 
the  representatives  of  a  deceased  person  in  relation  to 
his  estate  appointed  by  last  wiU  and  testament,  while 
administrators  represent  the  estate  of  the  deceased  per- 
son by  virtue  of  their  appointment  by  a  court  of  justice. 
Ordinarily,  executors  do  not  receive  their  power  directly 
from  the  will,  but  are  appointed  by  a  court  in  response 
to  the  testator's  express  desire. 

An  administrator  aim  testamento  annexo  is  one  who 
is  appointed  to  administer  the  estate  where  a  will  has 
been  made,  but  no  executor  appointed  or  where  the  per- 
son named  is  imable  or  unwilling  to  act.  The  duties  of 
an  administrator  with  the  will  annexed,  are  often  pre- 
scribed by  the  will. 

An  executor  de  son  tort  is  one  who  wrongfully  inter- 
meddles with  an  estate  and  assumes  administration  with- 
out legal  warrant.  He  is  bound  to  account  to  the  right- 
ful executor  or  administrator  for  whatever  property 
belonging  to  the  estate  goes  into  his  hands  and  is  entitled 
to  no  compensation  for  his  services.  He  may  claim 
reimbursement  for  legal  debts  of  the  estate  paid  by  him. 

Executors,  unless  residents  of  foreign  states,  usually 
are  not  required  to  supply  a  bond.  Administrators, 
like  other  officers  named  by  judicial  authority,  are  re- 
quired to  furnish  bonds,  and  for  that  reason  wills  are 
often  made  for  the  purpose  of  merely  appointing  an 
executor. 

508.  Appointment  of  administrator. — ^The  statutes  of 
the  various  states  usually  prescribe  the  order  in  which 
the  right  of  appointment  as  administrator  may  be 
claimed  by  the  decedent's  relatives.  The  order  of  pref- 
erence is  usually  as  follows: 

XII— 90 
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1.  Widow  or  widower. 

2.  Children. 

8.  Grandchildren  and  other  lineal  descendants. 

4.  Father  or  mother. 

5.  Brothers  and  sisters. 

6.  Descendants  of  deceased  brothers  and  sisters. 

7.  Grandfather  or  grandmother. 

8.  Uncles  or  aunts. 

9.  Cousins. 

10.  Creditors  or  other  suitable  persons. 

Usually  infants,  aliens,  convicted  felons  and  habitual 
drunkards  cannot  serve  as  administrators  or  executors. 
Where  several  persons  are  related  to  the  decedent  in  the 
same  degree,  males  are  preferred  to  females  in  the 
appointment  of  an  administrator,  relatives  of  the  whole 
blood  to  relatives  of  the  half  blood,  and  unmarried 
women  to  married  women.  Where  all  other  conditions 
are  equal,  the  appointment  is  made  in  the  order  of 
seniority.  Administrators  and  executors  ordinarily 
may  be  removed  from  their  office  for  gross  negligence 
or  willful  misconduct  or  for  any  other  reason  that  would 
have  prevented  their  appointment. 

In  several  states  an  officer  appointed  by  law  is  known 
as  the  public  administrator  whose  duty  it  is  to  collect, 
preserve  and  administer  the  estate  of  an  intestate  where 
no  other  administrator  is  appointed. 

509.  Duties  of  administrators  and  executors. — ^The 
duties  of  administrators  and  executors  may  be  enumer^ 
ated  as  follows : 

1.  Bury  the  decedent. 

2.  Procure  appointment  and  give  public  notice 
thereof. 

8.  File  an  inventory  and  appraisal. 
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4.  Reduce  the  entire  estate  to  possession. 

5.  Pay  the  decedent's  debts  and  the  costs  of  admin- 
istering the  estate, 

6.  Pay  the  inheritance  tax  and  other  taxes. 

7.  File  an  account. 

8.  Have  the  account  settled. 

9.  Distribute  the  estate. 

The  following  list  of  duties  is  taken  from  "Bostwick's 
Lawyers  Manual."  These  duties  have  been  enumer- 
ated with  a  view  to  the  requirements  of  the  New  York 
statutes,  but  they  will  serve  as  a  convenient  guide  in 
most  jurisdictions. 

610.  Preliminary  duties. — 

1.  To  open  separate  bank  account  in  your  representative 
capacity.  Pay  bills  with  checks  upon  this  account.  Where 
surety  company  is  on  bond  checks  will  have  to  be  counter- 
signed by  the  company. 

S.  To  reduce  to  possession  as  far  as  possible  all  the  personal 
property,  tangible  and  intangible. 

S.  To  notify  banks,  trust  and  safe  deposit  companies,  and 
corporations  in  which  decedent  held  stock,  by  leaving  certificate 
with  them,  if  desired.  These  institutions  usually  require 
waivers  from  the  state  comptroller  before  parting  with  securi- 
ties or  money  of  the  decedent,  and  usually  decline  to  permit 
decedent's  safe  deposit  box  to  be  opened,  prior  to  the  obtain- 
ing of  such  waiver,  except  in  the  presence  of  a  representative 
of  the  state  comptroller.  Counsel  should  be  consulted  for  the 
purpose  of  obtaining  such  waivers. 

4.  To  notify  all  life  insurance  companies,  benefit  orders,  and 
mutual  societies,  by  leaving  certificates  with  them ;  obtain  forms 
for  proofs  of  death  and  file  with  respective  companies,  and  if 
payable  to  estate  collect  insurance  and  benefit  moneys. 

5.  To  notify  all  debtors  of  your  appointment  by  printed 
notice  and  demand  payment  of  account  and  collect  all  out- 
standings. 
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511.  Inventory  and  appraisal. 

6.  To  take  all  property  and  papers  of  decedent  into  jour 
possession  and  make  full  inventory  of  all  personal  property 
in  duplicates  in  presence  of  counsel  or  other  witness.  If  the 
affairs  of  the  deceased  are  at  all  complicated  or  there  is  the 
slightest  anticipation  of  misunderstanding,  consult  counsel  and 
have  appraisal  made  by  appraisers  appointed  by  the  court  in- 
stead of  relying  on  private  inventory.  If  you  find  that  any 
of  the  assets  of  the  estate  are  in  the  hands  of  third  parties  who 
refuse  to  deliver  them,  at  once  notify  counsel  so  that  discovery 
proceedings  can  be  had. 

7.  If  there  is  a  large  sum  of  money  in  your  hands  at  any 
time,  to  place  same  at  interest  in  some  trust  company. 

8.  To  keep  accurate  account  of  receipts  and  disbursements, 
and  to  this  end  you  can  obtain  executors  and  administrators' 
account  book,  or  get  copy  of  final  account  blank  for  form. 

9.  To  obtain  blank  forms  of  proof  of  claim,  have  vouchers 
printed  and  obtain  other  necessary  stationery,  etc.,  of  form  to 
be  most  used,  according  to  nature  of  estate. 

10.  To  always  insist  upon  sworn  proof  of  claim,  and  always 
take  receipt  for  disbursements  in  duplicate  with  waiver  of 
citation  upon  account. 

11.  To  examine  all  leases  and  contracts  to  which  decedent 
was  a  party,  and  ascertain  decedent's  rights  thereunder. 

12.  Any  business  deceased  was  engaged  in  alone  you  may 
proceed  to  wind  up,  but  if  he  had  partners,  it  would  be  wise  to 
consult  counsel  before  doing  so. 

18.  To  turn  all  personal  property  into  cash  unless  parties 
interested,  or  who  have  appeared,  consent  in  writing  to  reten- 
tion in  kind,  or  unless  sale  would  cause  a  loss  to  parties  en- 
titled to  property.  Unless  the  will  otherwise  directs,  sale 
should  be  at  public  auction  and  notice  given  to  all  parties  in- 
terested. 

14.  If  any  property  is  found  in  which  others  are  supposed 
to  have  or  claim  any  interest  do  not  part  with  the  property, 
and  if  any  packages  are  found  among  decedent's  effects,  sealed 
or  indorsed,  do  not  open  or  disturb  same  without  legal  advice, 
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since  the  order  in  which  these  documents  lie  may  be  of  im- 
portance. 

15.  Obtain  blank  book  and  keep  a  memorandum  as  to  every- 
thing that  is  done  and  record  every  important  transaction  or 
conversation  therein. 

612.  Payments. — 

16.  It  is  usual  to  pay  witnesses  to  the  will  a  small  amount 
for  their  attendance  upon  probate,  as  for  example,  five,  ten,  or 
fifteen  dollars,  according  to  amount  of  estate. 

17.  Pay  funeral  expenses  and  expenses  of  probate,  but  make 
no  other  payments  without  consulting  counsel,  and  when  pay- 
ing a  legacy  take  waiver  of  citation  of  accounting  proceedings, 
and  get  receipt  and  release.  If  in  your  opinion  the  bill  for 
funeral  expenses  is  excessive  viewed  from  the  station  in  life  of 
the  decedent,  do  not  pay  without  consulting  counsel. 

18.  Notify  fire  insurance  companies  of  death  and  change  of 
ownership  of  property  and  obtain  binders,  and  have  insurance 
policies  held  by  testator  transferred  to  estate. 

19.  Do  not  compromise  a  debt  without  leave  of  court. 

20.  Promptly  reject  any  claim  not  known  or  reasonably  be- 
lieved to  be  valid. 

21.  Obtain  advice  of  counsel  before  making  any  payment  or 
apportionment  to  widow  in  lieu  of  dower. 

22.  Your  signature  to  an  instrument  as  one  of  two  executors 
will  bind  the  estate,  but  as  to  all  matters  wherein  you  act  as 
trustee  imder  the  will  the  signature  of  your  co-trustee  is  neces- 
sary to  make  the  instrument  valid. 

618.  Account  and  distribution. — 

28.  As  an  executor  you  cannot  account  and  proceed  to  dis- 
tribute the  estate  until  one  year  from  your  qualification  as 
executor  has  elapsed. 

As  executor  it  may  be  generally  stated  that  you  only  ad- 
minister upon  the  personal  property,  and  have  nothing  to  do 
with  the  real  estate  so  long  as  there  is  sufficient  personalty  to 
pay  decedent's  debts.  Make  no  investments  without  consulting 
counsel. 
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514.  Payment  of  debts. — ^Where  an  estate  is  unable 
to  pay  all  the  debts  of  the  decedent,  the  following  order 
of  preference  is  usually  observed: 

1.  Funeral  expenses  and  costs  of  administration. 

2.  Expenses  of  the  last  illness. 
8.  Taxes. 

4.  Judgments  and  decrees  of  record. 

5.  Claims  for  rent,  not  exceeding  one  year. 

6.  Claims  for  servants,  not  exceeding  one  year. 

7.  Recognizances,  bonds,  sealed  instruments,  notes, 
bills,  and  unliquidated  accounts  and  demands. 

515.  Compensation  of  administrators  and  executory, 
— Executors  and  administrators,  except  in  Delaware, 
are  entitled  to  fair  compensation  for  their  services  in 
settling  the  estate.  There  is  no  fixed  rule  as  to  the 
amount  of  compensation,  but  this  question  is  sometimes 
regulated  by  statute,  and  sometimes  left  to  the  court, 
or  in  some  cases  to  local  custom.  Whatever  the  com- 
pensation may  be,  it  is  regarded  as  an  expense  of  the 
administration,  to  be  preferred  as  such. 


CHAPTER   XXXI 

PERSONAL  PROPERTY 

516.  Classifications  and  definitions. — There  are  two 
classes  of  personal  property,  real  chattels,  that  is,  lease* 
hold  interests  in  lands,  and  personal  chattels,  which  in- 
clude all  other  personal  property.  Personal  chattels 
may  be  divided  into  choses  in  possession  and  choses  in 
action  (the  word  *'chose"  means  thing) . 

Choses  in  possession  are  corporeal  personal  property 
which  may  he  recognized  by  the  senses. 

Choses  in  action  are  incorporeal  personal  property 
and  consist  of  legal  rights,  such  as  the  right  to  sue  and 
recover  a  debt,  copyrights  or  trade-marks,  or  the  right 
to  share  in  the  profits  of  a  corporation  or  association. 
Choses  in  action  may  be  proven  by  choses  in  possession ; 
for  example,  the  right  to  sue  for  and  recover  a  debt  may 
be  shown  by  a  bond,  the  right  to  a  patent  by  letters 
patent,  and  the  right  to  share  in  the  profits  of  a  corpora- 
tion by  a  certificate  of  stock. 

517.  Trade-marks  and  trade  naanes. — ^A  trade-mark 
is  a  name,  symbol  or  other  device  put  upon  goods  by  a 
dealer  or  manufacturer  to  distinguish  them  from  like 
goods  of  other  persons.  A  common  law  trade-mark 
arises  by  user,  but  the  Federal  Congress  has  passed 
statutes  concerning  the  registration  of  trade-marks.  By 
the  provisions  of  this  statute,  a  trade-mark  placed  on 
goods  sent  from  one  state  to  another  or  sent  to  a  foreign 
country  may  be  registered  in  the  patent  oflSce,  the  reg- 
istration giving  the  owner  certain  rights  and  remedies 
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in  addition  to  his  common  law  rights.  A  trade  name 
which  is  fanciful  but  not  descriptive,  deceptive,  or  previ- 
ously appropriated  may  be  adopted  by  a  dealer  or  man- 
ufacturer who  may  obtain  an  exclusive  property  right 
in  it  by  such  user. 

EXAMPLE 

401.  The  terms,  Kid  Nee  Kure,  Eleanwell  Massage  Gloves, 
and  Cantripum  Clothing  have  been  held  to  be  descriptive. 
Words  indicating  superiority,  such  as  imperial,  selected,  etc., 
cannot  be  appropriated.  The  use  of  the  word  Hunyadi 
Water  has  been  held  not  to  give  an  exclusive  right  to  the  user 
for  the  reason  that  the  word  Himyadi  is  the  name  of  a  town 
in  Hungary  from  which  waters  with  curative  properties  are 
obtained. 

518.  Good-will. — The  term  good- will  has  been  vari- 
ously defined.  It  consists  of  the  good  opinion  of  cus- 
tomers, and  the  probability  that  they  will  continue  to 
patronize  a  business  on  account  of  the  locality  of  the 
premises,  the  reputation  and  individualities  of  the  pro- 
prietors, or  some  business  connection.  The  sale  of  a 
business  usually  includes  the  good-will,  but  does  not  nec- 
essarily include  the  right  to  use  the  name  of  the  vendor. 
One  who  sells  the  business,  but  reserves  the  right  to  use 
his  own  name  may  not  represent  his  new  business  as 
being  the  old  business,  nor  its  successor. 

519.  Names. — ^A  man  may  choose  to  live  under  any 
name  he  sees  fit,  but  usually  bears  the  surname  of  bis 
father  and  the  Christian  or  first  name  given  him  at  birth. 
The  law  disregards  all  middle  names  and  such  descrip- 
tive terms  as  junior  or  senior.  The  statutes  in  most 
states  provide  for  a  record  of  names,  and  for  a  procedure 
by  which  a  change  of  name  shall  be  sanctioned  by  the 
courts,  to  the  end  that  identity  may  be  established.   One 
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may  be  prevented  from  using  his  own  name  if  he  does 
so  for  fraudulent  purposes. 

EXAMPLE 

402.  Two  or  three  persons  with  the  aid  of  a  nonentitive 
by  the  name  of  Colgate  cannot  form  a  corporation  with  the 
name  of  Colgate  Company  to  sell  and  advertise  soaps  so  as 
to  lead  people  to  believe  that  their  product  is  that  of  the  well- 
known  soap  manufacturer. 

520.  Patents:  definition. — ^A  patent  is  a  grant  by  the 
sovereign  power  and,  in  effect,  is  a  contract  between  the 
inventor  and  the  public  whereby  the  former  agrees  to 
give  the  public  the  full  use  of  his  invention,  after  seven- 
teen years  of  exclusive  use  by  the  inventor.  A  patent 
may  be  granted  for  any  new  and  useful  art,  machine, 
manufacture  or  composition  of  material  or  any  new 
and  useful  improvement  thereof  or  any  new,  original 
and  ornamental  design  for  a  manuf acttu'ed  article.  The 
invention  or  discovery  or  design  must  not  have  been 
known  or  used  by  others  in  this  country,  or  described 
in  any  printed  publication  in  this  or  any  foreign  coun- 
try before  the  invention  and  discovery  thereof  by  the 
applicant,  for  more  than  two  years  prior  to  his  applica- 
tion, and  must  not  have  been  in  public  use  or  on  sale 
in  the  United  States,  for  more  than  two  years  prior  to 
the  application  unless  the  article  can  be  proved  to  have 
been  abandoned. 

521.  Obtaining  a  patent. — ^Application  is  made  to  the 
commissioner  of  patents,  and  should  consist  of  a  written 
description  of  the  invention  or  discovery,  and  a  clear, 
concise  statement  of  the  manner  of  manipulating  the 
object  of  the  patent.  In  the  case  of  a  machine,  the 
principle  involved  must  be  explained,  and  the  method 
of  applying  it.     The  application  is  signed  by  the  in- 
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* 

yentor  and  attested  by  two  witnesses,  and  must  be 
accompanied  by  a  drawing  or  modeL 

Just  what  constitutes  an  invention,  depends  upon  the 
state  of  the  art.  Anything  which  is  frivolous,  mis- 
chievous, dangerous  or  immoral  cannot  be  called  useful. 
The  question  of  priority  is  decided  in  the  patent  office 
by  what  is  known  as  an  interference,  and  in  the  courts 
by  suits  for  infringement.  The  time  intervening  be- 
tween the  conception  of  an  idea  and  its  perfection  is 
immaterial,  but  due  diligence  should  be  used/ 

522.  Transfer  of  patent.- — ^Patents  may  be  con- 
veyed by  an  assignment,  grant  or  mortgage.  An 
assignment  must  be  in  writing,  and  may  convey  either 
the  whole  or  an  undivided  interest  in  the  patent.  The 
patentee  may  also  grant  a  license  which  should  be  in 
writing  and  filed  in  the  patent  office. 

Caveats,  which  were  notices  filed  by  an  inventor  in  the 
secret  archives  of  the  patent  office  and  which  set  forth 
the  object  and  distinguishing  features  of  proposed  in- 
ventions, and  prevented  the  grant  of  a  patent  to  another 
person  for  a  similar  invention  for  a  period  of  one  year 
unless  notice  was  first  given  to  the  caveator,  have  been 
abolished  by  a  recent  enactment  of  Congress. 

528.  Copyrights^ — ^A  copyright  is  the  exclusive  right 
granted  by  Congress  to  authors,  artists,  dramatists,  de- 
signers and  composers  to  publish  their  work  orally,  or 
in  writing,  printing,  etc.,  provided  the  provisions  of  the 
copyright  law  are  carefully  carried  out.  The  present 
copyright  law  went  into  effect  July  1,  1909.*  It  is 
unnecessary  to  dwell  at  length  on  the  provisions  of  this 

1  Inventors  may  obtain  a  copy  of  the  patent  laws  of  the  United  States 
with  the  rules  of  practice  from  the  commissioner  of  patents,  WashlngtoOi 
D.  C.  Great  care  should  be  exercised  in  describing  patents,  and  a  reputable 
patent  attorney  should  always  be  consulted. 

2  Copies  can  be  obtained  from  the  copyright  office. 
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law  or  the  procedure  to  be  followed  in  cairrying  out  its 
provisions. 

524.  Government  classification. — The  law  and  other 
rules  and  directions  supplied  by  the  copyright  oflSce  are 
self-explanatory  and  should  be  procured  and  carefully 
studied  by  any  person  desiring  to  obtain  or  extend  a 
copyright*  In  writing,  designate  which  of  the  follow- 
ing classes  of  articles  it  is  desired  to  copyright,  and  the 
correct  blank  form  (which  must  be  used)  will  be  for- 
warded. 

1.  Books,  including  composite  and  cyclopaedic  works, 
directories,  gazeteers,  and  other  compilations; 

2.  Periodicals,  including  newspapers; 

8.  Lectures,  sermons,  addresses  prepared  for  oral 
delivery ; 

4.  Dramatic  and  dramatico-musical  compositions; 

5.  Musical  compositions; 

6.  Maps; 

7.  Works  of  art,  models  or  designs  for  works  of  art ; 

8.  Reproductions  of  works  of  art ; 

9.  Drawings  or  plastic  works  of  a  scientific  or  tech- 
nical character; 

10.  Photographs; 

11.  Prints  and  pictorial  illustrations. 

A  work  that  is  not  to  be  published  may  be  copy- 
righted. The  term  of  copyright  under  the  present  law 
is  twenty-eight  years,  vdth  a  renewal  period  of  twenty- 
eight  years.* 

525.  Estates  in  personal  property. — The  law  recog- 
nizes various  kinds  and  quantities  of  estates  in  personal 
property,  just  as  it  does  in  real  property.  It  may  be 
owned  by  several  persons  as  joint  tenants,  as  tenants  in 

*  The  copyrigfat  act  and  rules  of  Canada  can  be  obtained  hj  writing  to 
the  Department  of  Agriculture^  Dominion  of  Canada. 


414  COMMERCIAL  LAW 

common,  as  partners,  as  tenants  by  the  entireties  or  in 
community.  One  person  may  own  a  life  interest  or 
estate  in  personal  property  with  a  remainder  or  rever- 
sion in  another.  Corporeal  personal  property  may  be 
used  by  the  life  tenant,  but  money  or  securities  are  usu- 
ally invested  and  the  income  only  paid  to  the  tenant  for 
life.  Law  regards  the  remainderman  as  being  entitled 
only  to  what  is  left  at  the  death  of  the  life  tenant,  if  in 
the  ordinary  use  of  personal  property  it  is  partly  con- 
sumed. 

526.  Loss  of  property. — The  finder  of  lost  property 
may  appropriate  it,  in  which  event  he  will  have  a  title 
good  against  all  but  the  true  owner.  Mislaid  prop- 
erty should  not  be  confounded  with  lost  property. 

EXAMPLES 

408.  A  visits  an  art  gallery  and  leaves  a  muff  on  a  settee. 
B  takes  the  muff  to  the  superintendent  and  says  she  will  keep 
it  until  the  owner  applies  for  it.  The  superintendent  claims 
the  right  of  custody.  A's  property  has  been  mislaid  but  not 
lost,  and  the  superintendent,  therefore,  acting  for  the  museum 
has  the  right  to  act  as  bailee  for  the  true,  owner. 

404.  If  in  the  above  example  B  had  found  the  muff  on 
the  street,  she  could  not  be  compelled  by  any  person,  but  A 
or  her  authorized  representatives,  to  give  up  the  property. 

527.  Advertisement  by  finder. — The  rights  of  finders 
of  lost  property  are  often  regulated  by  statutes,  whidi 
sometimes  require  the  finder  to  advertise  the  fact  of 
finding.  If  the  true  owner  cannot  be  found,  the  finder's 
title  will  become  perfect,  but  in  some  states  statutes 
direct  that  the  property  or  its  proceeds  shall  go  in  part 
or  in  whole  to  some  public  fund.  The  finder  of  a  lost 
article  may  not  claim  a  reward  for  returning  it  to  the 
owner,  if  none  has  been  promisedi  and  he  may  not  hold 
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it  for  the  value  of  his  services  in  keeping  it.  In  most 
states  the  rights  of  finders  of  lost  cattle  are  regulated 
by  statute. 

The  following  section  (1800)  of  the  Penal  Law  of 
New  York  is  representative  of  the  law  in  most  states: 

A  person  who  finds  lost  property  under  circumstances  which 
give  him  knowledge  or  means  of  inquiring  as  to  the  true  owner, 
and  who  appropriates  such  property  to  his  own  use,  or  to  the 
use  of  another  person  who  is  not  entitled  thereto,  without 
having  first  made  every  reasonable  effort  to  find  the  owner 
and  restore  the  property  to  him,  is  guilty  of  larceny. 

628.  Treasure-trove. — Treasure-trove  is  a  term  used 
to  indicate  money,  coin,  or  bullion  that  has  been  hidden 
or  concealed.  In  most  states  treasiu*e-trove  is  looked 
upon  as  lost  property,  and  belongs  to  the  finder.  Until 
recently,  the  finder  of  treasure-trove  or  other  lost  articles 
had  a  better  right  to  the  property  than  did  the  owner 
of  the  lands  where  the  property  was  discovered,  but  it 
is  now  held  in  England  that  where  a  person  has  posses- 
sion of  property  the  presumption  is  that  the  possession 
or  right  to  possession  of  something  found  there,  is  in 
the  owner,  and  not  in  an  employ6  of  the  owner,  or  in  a 
stranger  who  may  happen  to  find  it/ 

EXAMPLES 

405«  X  employs  A  to  dig  a  cellar  on  X's  property.  A 
finds  a  box  containing  money  in  the  ground.  By  the  weight 
of  authority  the  property  belongs  to  A  instead  of  to  X.  This 
case  assumes,  of  course,  that  nobody  knows  who  placed  the 
box  in  the  ground. 

406.  A,  who  is  employed  by  X  to  rake  cinders  over  X's 
property,  the  cinders  having  been  purchased  by  X,  finds  a 

1  South  SUffordfihire  Water  Works  v.  Sharman,  1896,  9  Q.  B.  44. 
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gold  spoon  amongst  the  cinders.     A  is  entitled  to  the  spoon 
as  against  X. 

529.  Acquisition  by  occupancy. — If  one  appropriates 
personal  property  that  belonged  previously  to  no  one, 
or  that  had  been  abandoned  by  a  previous  owner,  he 
obtains  title  to  it  by  occupancy.  The  former  method  of 
acquiring  property  is  illustrated  by  the  capture  of  wild 
animals  and  by  the  drawing  of  fish  from  the  ocean. 
The  recovery  of  treasure  lost  at  sea,  and  abandoned  by 
the  owner  illustrates  the  second  method  of  acquiring 
property. 

580.  Property  in  animals. — ^Animals  are  regarded  as 
either  wild  or  domestic. 

The  right  to  hunt,  capture  and  kill  wild  animals  be- 
longs to  the  owner  of  the  land  on  which  they  may  be 
found.  A  wild  animal  that  is  captured  and  kept  in 
captivity  is  the  property  of  the  possessor.  It  may  be 
permitted  to  wander,  but  if  it  returns,  it  will  still  be 
regarded  by  the  law  as  the  property  of  the  person  to 
whom  it  thus  returns.  But  an  animal  which  regains  its 
natural  liberty  may  be  hunted,  captured  or  killed  by  a 
stranger.  Hence,  property  in  wild  animals  is  said  to  be 
qualified,  for  title  may  be  divested  by  an  act  of  the 
animal. 

The  owners  of  animals  are  bound  to  take  notice  of 
dangerous  or  mischievous  propensities.  It  is  often  said 
that  ''a  dog  is  entitled  to  his  first  bite";  by  this  is  meant 
that  until  a  dog  has  bitten  a  person,  or  in  some  other 
way  shown  a  vicious  disposition,  the  owner  cannot  be 
said  to  have  notice  of  the  danger  he  runs  in  permitting 
th^  animal  to  be  at  large.  Wild  animals  and  domestic 
animals,  naturally  vicious  and  known  to  be  such  are  kept 
by  the  owner  at  his  peril. 

581.  Title  to  personal  property;  accession  and  con- 
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fvMon. — ^Under  this  heading  there  are  three  subdivisions 
that  may  be  termed  natural  increase,  accession  and  con- 
fusion. 

582.  Title  by  natural  increase. — ^The  owner  of  prop- 
erty is  entitled  to  its  increase  whether  produced  by 
nature  or  by  industry.  The  owner  of  a  cow,  for  ex- 
ample, becomes  the  owner  of  a  calf  to  which  she  gives 
birth. 

588.  Title  by  accession. — Chattels  attached  to  lands 
without  the  consent  of  the  owner,  in  such  a  way  as  to 
become  a  part  of  the  realty,  belong  to  the  proprietor  of 
the  land,  and  the  owner  has  only  an  action  for  damages 
for  the  conversion  of  his  property.  So  if  one  chattel 
becomes  inseparably  united  with  another,  the  unit  is  the 
property  of  the  owner  of  the  principal  chattel.  The 
owner  of  the  other  or  accessory  chattel  may  bring  an 
action  for  conversion.  If,  however,  the  chattels  are 
approximately  similar,  as  for  example  the  links  of  a 
chain,  the  owners  are  regarded  as  having  an  estate  in 
common  of  the  joiiit  product. 

534.  Value  of  chattels. — The  respective  value  of 
chattels  do  not  determine  which  is  principal  and  which 
accessary;  the  principal  is  the  one  which  gives  its  name 
and  character  to  the  whole.  The  owner  of  property 
of  similar  value  may  add  property  belonging  to  another 
of  much  greater  value  and  bestow  on  it  his  own  labor 
or  skill  in  such  a  way  as  to  create  something  entirely 
new.  The  product  will  be  his,  but  the  owner  of  the 
valuable  chattel,  of  course,  may  bring  an  action  for 
conversion.  The  principal  ingredient,  as  it  were,  of 
the  product  is  the  owner's  skill.  The  same  rule  applies 
where  a  workman  bestows  work  on  another's  chattel 
without  adding  any  property  of  his  own.  If,  however, 
the  chattel  is  more  valuable  and  generally  of  more 
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account  than  the  skill  bestowed,  the  chattel  will  remain 
the  property  of  its  first  owner,  provided,  of  course,  there 
is  not  a  complete  change  of  identity.  In  many  states 
the  courts  have  held  that  labor  bestowed  by  a  workman 
on  property  known  not  to  be  his,  will  be  unavailing  in 
transferring  the  title  from  the  owner  of  the  chattel  to 
the  workman,  for  the  latter  will  not  be  permitted  to  take 
advantage  of  his  own  wrong. 

EXAMPLES 

407.  A,  as  chauffeur  for  X,  places  on  X's  automobile  a  new 
carburetor  which  he  finds  in  the  garage  in  which  the  automobile 
is  kept.  The  owner  of  the  carburetor  may  not  compel  its  re 
moval,  but  may  sue  X  for  conversion. 

408.  A  is  an  artist  employed  as  an  illustrator  by  X.  He 
uses  some  of  X's  canvas  in  painting  a  picture  for  himself. 
The  picture  will  be  the  property  of  A,  but  X  may  sue  A  for 
the  value  of  the  canvas. 

409.  Ay  who  is  employed  by  X  as  a  carpenter,  uses  X's 
wood  in  making  a  bookcase  for  himself.  He  uses,  however,  his 
own  varnish.  It  is  shown  that  one-half  the  time  consumed  in 
making  the  bookcase  was  taken  from  A's  regular  working 
hours.  The  bookcase  will  belong  to  X,  for  the  wood  is  more 
valuable  than  the  varnish  and  the  labor  used  belonged  one-half 
to  X  and  one-half  to  A. 

410.  A  gathers  apples  from  B's  property  thinking  they  be- 
longed to  A.  He  makes  cider  out  of  them.  The  value  of  the 
apples  was  $25,  and  the  value  of  A's  labor  in  converting  them 
into  cider  is  $10.     The  cider  belongs  to  B. 

411.  If  in  the  above  example  A  had  known  the  apples  be- 
longed to  B,  and  his  labor  had  been  worth  $50,  the  cider,  never- 
theless, would  be  the  property  of  B,  for  A  could  not  take  ad* 
vantage  of  his  wrong-doing. 

685.  Title  by  confusion. — ^Where  property  is  inter- 
mingled by  consent  or  by  innocent  confusion,  the  owners 
of  the  several  parts  will  each  be  entitled  to  his  aliquot 
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portion  of  the  whole.  If,  however,  the  confusion  is 
willful,  the  one  causing  it  can  claim  his  share  only  upon 
clear  and  decisive  proof  of  the  amount  belonging  to  him 
which  is  contained  in  the  mass.  Unless  he  can  do  this 
the  whole  mass  is  forfeited  to  the  innocent  party. 

586.  Transfer  of  personal  property  by  gift. — ^A  gift 
is  a  transfer  of  property  without  consideration.  The 
law  recognizes  two  kinds:  inter  xnvos  and  mortis  causa. 

A  gift  inter  vivos  is  an  absolute  transfer  of  property 
delivered  with  intent  to  transfer  as  a  gift.  Delivery  is 
essential,  for  a  mere  promise  to  give  is  unenf orcible  for 
lack  of  consideration.  Delivery  may  be  by  symbol,  as 
where  a  warehouse  receipt  is  transferred  instead  of  the 
goods  which  it  represents.  Where  the  object  of  the 
gift  is  already  in  the  possession  of  the  donee,  some  clear 
expression  of  intention  to  transfer  the  title  of  the  prop- 
erty as  a  gift  is  sufficient  without  delivery.  A  deed  of 
gift  properly  executed  and  delivered  will  render  unnec- 
essary the  delivery  of  the  object  itself.  It  has  been  held 
that  where  a  check  or  order  on  a  bank  is  given  as  a  gift, 
but  the  money  is  not  actually  obtained  before  the  death 
of  the  donor,  the  gift  is  ineffective. 

Gifts  mortis  causa  are  made  in  contemplation  of  im^ 
minent  death.  If  the  donor  recovers,  the  gift  may  be 
revoked,  or  he  may  revoke  it  before  death.  It  is  often 
a  difficult  question  of  fact  to  determine  whether  a  per- 
son in  imminent  danger  of  death  makes  an  unconditional 
gift  inter  vivos,  or  a  conditional  gift  ^mortis  causa. 
Gifts  mortis  causa  must  be  delivered  in  the  lifetime  of 
the  donor.  In  both  kinds  of  gifts  the  delivery  may  be 
made  to  a  third  person  for  the  benefit  of  the  donee. 
Indeed  a  gift  inter  vivos  may  be  made  by  a  declaration 
of  the  donor  that  he  holds  the  property  for  the  benefit 
of  the  donee. 

XII— 97 
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SHERMAN  ANTI  TRUST  ACT 

The  following  is  the  full  text  of  the  Federal  Anti-Trust  Act, 
generally  called  "The  Sherman  Act/'  and  entitled  "an  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and  mo- 
nopolies,*' approved  July  2,  1890. 

**Section  1.  Every  contract,  combination  In  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  states,  or  with  foreign  nations,  is  hereby  de-» 
clared  to  be  illegal.  Every  person  who  shall  make  any  such 
contract,  or  engage  in  any  such  combination  or  conspiracy,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars, 
or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court. 

'^Section  2.  Every  person  who  shall  monopolize,  or  attempt 
to  monopolize,  or  combine  or  conspire  with  any  other  person 
or  persons,  to  monopolize  any  part  of  the  trade  or  commerce 
among  the  several  states,  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars,  or 
by  imprisonment  not  exceeding  one  year,  or  by  both  said  pun- 
ishments, in  the  discretion  of  the  court. 

'^Section  3.  Every  contract,  combination  in  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  in 
any  territory  of  the  United  States  or  of  the  District  of  Co- 
lumbia, or  in  restraint  of  trade  or  commerce  between  any  such 
territory  and  another,  or  between  any  such  territory  or  ter- 
ritories and  any  state  or  states  or  the  District  of  Columbia,  or 
with  foreign  nations,  or  between  the  District  of  Columbia  and 
any  state  or  states  or  foreign  nations,  is  hereby  declared  illegal. 
Every  person  who  shall  make  any  such  contract  or  engage  in 
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any  combination  or  conspiracy,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by 
fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both  said  punishments,  in  the 
discretion  of  the  court. 

•^Section  4.  The  several  circuit  courts  of  the  United  States 
are  hereby  vested  with  jurisdiction  to  prevent  and  restrain 
violations  of  this  act;  and  it  shall  be  the  duty  of  the  several 
district  attorneys  of  the  United  States  in  their  respective  dis- 
tricts, under  the  direction  of  the  attorney-general,  to  institute 
proceedings  in  equity  to  prevent  and  restrain  such  violations. 
Such  proceedings  may  be  by  way  of  petition  setting  forth  the 
case  and  praying  that  such  violation  shall  be  enjoined  or  other- 
wise prohibited.  When  the  parties  complained  of  shall  have 
been  duly  notified  of  such  petition,  the  court  shall  proceed,  as 
soon  as  may  be,  to  the  hearing  and  determination  of  the  case; 
and  pending  such  petition  and  before  final  decree,  the  court 
may  at  any  time  make  such  temporary  restraining  order  or  pro- 
hibition as  shall  be  deemed  just  in  the  premises. 

"Section  5.  Whenever  it  shall  appear  to  the  court  before 
which  any  proceeding  under  section  four  of  this  act  may  be 
pending,  that  the  ends  of  justice  require  that  other  parties 
should  be  brought  before  the  court,  the  court  may  cause  them 
to  be  summoned,  whether  they  reside  in  the  district  in  which 
the  court  is  held  or  not;  and  subpoenas  to  that  end  may  be 
served  in  any  district  by  the  marshal  thereof. 

**Section  6.  Any  property  owned  under  any  contract  or  by 
any  combination,  or  pursuant  to  any  conspiracy  (and  being 
th6  subject  thereof)  mentioned  in  section  one  of  this  act,  and 
being  in  the  course  of  transportation  front  one  state  to  another, 
or  to  a  foreign  country,  shall  be  forfeited  to  the  United  States, 
and  may  be  seized  and  condemned  by  like  proceedings  as  those 
provided  by  law  for  the  forfeiture,  seizure,  and  condemnation 
of  property  imported  into  the  United  States  contrary  to  law. 

**Section  7.  Any  person  who  shall  be  injured  in  his  busi- 
ness or  property  by  any  other  person  or  corporation  by  reason 
of  anything  forbidden,  or  declared  to  be  unlawful  by  this  act, 
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may  sue  therefor  in  any  circuit  court  of  the  United  States  in 
the  district  in  which  the  defendant  resides  or  is  found,  with- 
out respect  to  the  amount  in  controversy,  and  shall  recover 
threefold  the  damages  by  him  sustained,  and  the  costs  of  suit, 
including  a  reasonable  attorney's  fee. 

"Section  8.  That  the  word  ^person*  or  ^persons,'  wher- 
ever used  in  this  act,  shall  be  deemed  to  include  corpora- 
tions and  associations  existing  under  or  authorized  by  the 
laws  of  either  the  United  States,  the  laws  of  any  of  the  ter- 
ritories, the  laws  of  any  state,  or  the  laws  of  any  foreign 
country." 

Mr.  Victor  Morawetz,  an  authority  on  the  Anti-Trust  Act, 
in  an  article  in  the  Columbia  Law  Review^  December,  1910, 
divided  the  cases  arising  under  the  Sherman  Act  into  four 
classes : 

(1)  Cases  involving  contracts,  combinations  or  conspira- 
cies restraining  the  trade  or  commerce  of  other  persons  or  of 
the  public  generally.  These  contracts,  combinations  and  con- 
spiracies include  boycotts,  strikes,  etc.,  and  have  been  held  in 
the  United  States  Supreme  Court  to  come  within  the  meaning 
of  the  Act.  See  In  re  Debs  (1895),  158  U.  S.  664;  Loewe 
v.  Lawlor,  known  as  the  Danbury  Hatters  case  (1907),  208 
U.  S.  274. 

(2.)  Cases  involving  contracts  or  combinations  of  public 
carriers  to  increase  the  rates  or  tolls  payable  by  the  public  in 
respect  to  Interstate  Commerce.  Such  contracts  or  combina- 
tions have  been  held  to  be  violations  of  the  Sherman  Act.  See 
U.  S.  Trans-Missouri  Freight  Association  (1897),  166  U.  S. 
290;  U.  S.  V.  Joint  Traffic  Association  (1898),  171  U.  S.  605, 
665,  669;  Northern  Securities  Company  v.  U.  S.  (1904),  193 
U.  S.  197. 

(S)  Cases  involving  contracts  or  combinations  that,  with- 
out restraining  the  trade  or  commerce  of  others  and  without 
monopolizing,  or  attempting  to  monopolize  trade  or  commerce, 
simply  diminish  competition  among  those  contracting  or  com- 
bining.    Contracts    or   combinations    of   this  character,   Mr. 
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Morawetz  says,  have  never  been  held  by  the  United  States  Su- 
preme Court  to  be  prohibited  by  the  Anti-Trust  Act    **A1- 
though  dicta  may  be  found  in  the  opinions  of  the  court  which, 
taken  without  regard  to  the  context,  may  seem  to  indicate  that 
the  court  considered  that  edl  contracts  and  combinations  restrain- 
ing competition  in  any  degree  were  prohibited  by  the  Anti- 
Trust  Act^  no  such  conclusion  can  fairly  be  deduced  from  these 
opinions  when  considered  in  their  entirety/'     The  point  Mr. 
Morawetz  makes  is  this,  that  the  court  has  decided  in  railway 
cases  that  any  combination  tending  to  restrain  the  means  of 
commerce  constitutes  a  violation  of  the  act,  but  that  contracts 
or  combinations   among  merchants   or  manufacturers  which, 
without  monopolizing   commerce,   simply   restrict  competition 
among  those  contracting  or  combining,  are  not  in  violation  of 
the  Anti-Trust  Act.     In  the  railroad  cases,  the  contracts  or 
combinations  restrained  the  trade  or  commerce  of  the  public 
by  increasing  the  tolls  upon  the  highways  of  Interstate  Com- 
merce.    Contracts  or  combinations  amongst  manufacturers  or 
merchants,  however,  have  been  held  violations  of  the  act  only 
when  they  constituted  monopolizing  within  the  meaning  of  the 
second  section  of  the  Anti-Trust  Act.     See  Addyston  Pipe  k 
Steel  Co.  V.  U.  S.  (1899)  175  U.  S.  211.     The  position  taken 
by  Mr.  Morawetz  seems  to  be  justified  by  the  subsequent  Su- 
preme Court  decisions  in  the  Standard  Oil  and  American  Tobacco    . 
Company  cases.^ 

(4.)  Cases  involving  attempts  to  monopolize,  or  combinations 
or  conspiracies  to  monopolize  any  part  of  interstate  or  inter- 
national trade  or  commerce.  Such  cases  have  been  held  viola- 
tions of  the  act,  but  the  difficulty  in  determining  cases  of  this 
kind  is  to  construe  the  meaning*  of  the  term  *^to  monopolize." 
It  is  not  necessary  for  the  government  to  prove  in  any  case  that 
a  monopoly  has  actually  been  accomplished  if  it  can  prove 
that  there  has  been  an  attempt  to  monopolize  or  a  combination 
or  conspiracy  to  monopolize. 

» The  Standard  Oil  Company  of  New  Jersey,  ct  aL,  vs.  U.  S.,  991  U.  S.  1; 
U.  S.  vs.  American  Tobacco  Co.,  9^1  U.  S.  106 
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APPENDIX  II 
ARTICLES  OF  CO-PARTNERSHIP 

Articles  of  Co-partnership,  made  this  first  day  of  June  in 
the  year  One  Thousand,  nine  hundred  and  ten,  by  and  between 
WiUiam  H.  Hull  and  Edward  T.  Moran,  both  of  the  Borough 
I  of  Brooklyn,  City  of  New  York. 

Witnesseth : 

That  the  said  parties  have  mutually  agreed  and  hereby  do 
mutually  agree  to  continue  a  co-partnership  heretofore  entered 
into  by  and  between  them  and  carried  on  at  Nos.  712-724 
Bedford  Avenue,  in  the  City  of  New  York,  Borough  of  Brook- 
lyn, for  the  manufacture  of  carriages,  under  the  firm  name  and 
style  of  HuU  &  Moran,  upon  the  following  terms  and  condi- 
tions: 

First: 

Said  Co-partnership  shall  continue  until  the  same  shall  be 
dissolved  by  the  mutual  consent  of  the  parties  hereto,  or  ended 
in  pursuance  of  some  of  the  provisions  hereinafter  contained. 

Second: 

Each  partner  may  terminate  the  Co-partnership  by  giving 
thirty  (80)  days  written  notice  to  the  other  partner  of  his  in- 
tention so  to  do. 

Third: 

The  Co-partnership  shall  be  dissolved  by  the  death  of  one  of 
the  partners;  and  in  that  case  the  surviving  partner  shall 
liquidate  the  business  and  pay  over  to  the  legal  representatives 
of  the  deceased  partner  within  six  months  or  sooner,  the  inter- 
est of  such  deceased  partner  in  said  business. 

Fourth: 
AH  losses  and  profits  shall  be  shared  equally. 
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Fifth: 

The  business  shall  be  carried  on  under  the  firm  name  and  style 
of  Hull  &  Moran. 

Sixth: 

In  case  the  Co-partnership  be  dissolved  during  the  lifetime 
of  both  partners,  then  and  in  that  case,  both  partners  shall  act 
as  liquidating  partners  for  the  purpose  of  winding  up  the  busi- 
ness. 

Seventh: 

In  case  of  the  death  of  one  of  the  partners,  the  legal  repre- 
sentatives of  that  partner  shall  have  the  right  during  business 
hours,  to  inspect  the  books  of  the  firm,  and  to  make  an  inventory, 
at  their  own  proper  expense,  and  the  surviving  partner  shall 
assist  them  in  every  way  possible  by  giving  them  all  necessary 
information  for  the  purpose  of  ascertaining  the  exact  standing 
of  the  firm  at  the  time  of  the  death  of  such  deceased  partner. 

Eighth: 

The  assets,  which  are  to  constitute  the  working  capital  of 
the  firm,  shall  be  contributed  equally  by  the  partners  and  said 
assets  shall  be  the  present  business  assets  of  said  Firm,  which 
shall  be  taken  over  and  be  subject  to  this  agreement. 

Ninth: 

Each  partner  shall  be  entitled  to  draw  a  salary  of  sixty 
dollars  ($60.00)  per  week. 

Tenth: 

» 

It  is  further  agreed  that  a  certain  note  bearing  even  date 
with  these  presents  and  made  by  said  Edward  T.  Moran  to  the 
order  of  said  William  H.  Hull,  amounting  to  One  Thousand 
Dollars,  shall  be  paid  out  of  the  surplus  earnings  of  said 
Moran  in  said  business,  over  and  above  the  said  salary  of 
$60.00  per  week  to  be  paid  to  him ;  and  all  such  surplus  earn- 
ings shall  be  applied  in  payment  or  in  part  payment  of  said 
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note  and  interest ;  and  in  case  of  a  dissolution  of  said  Firm,  the 
share  of  said  Moran  in  the  undivided  profits  and  assets  thereof, 
shall  first  be  applied  in  payment  of  said  note,  and  the  interest 
of  said  Moran  in  said  Firm  shall  constitute  the  security  for  said 
note;  and  said  Hull  shall  at  all  times  have  a  lien  upon  the  in- 
terest of  said  Moran  in  said  Firm  to  the  extent  of  the  unpaid 
portion  of  said  note;  and  a  transfer  or  assignment  of  the  in- 
terest of  said  Moran  in  said  Firm  shall  be  subject  to  such  se- 
curity and  lien. 

Eleventh: 

Both  partners  shall  give  all  their  time  and  attention  to  the 
prosecution  of  said  business  and  the  affairs  of  said  Firm  and 
shall  not  engage  in  any  other  business,  and  shall  not  make  any 
accommodation  notes  or  become  accommodation  endorsers,  or 
become  surety  on  any  bond  or  undertaking,  or  embark  in  any 
speculation,  without  the  consent  of  the  other  partner. 

Twelfth: 

True,  full  and  accurate  books  of  account  shall  be  kept  by 
the  Firm  of  all  dealings  and  transactions  by  it,  and  shall  be 
accessible  and  open  to  the  inspection  and  examination  of  both 
partners  at  all  times. 

Thirteenth: 

Neither  party  shall  loan  or  use  the  funds  or  the  credit  of 
the  Firm,  or  the  Firm's  name,  for  any  purpose  whatsoever, 
excepting  only  the  business  of  the  Co-partnership. 

Fourteenth: 

All  business  operations,  contracts,  bargains,  agreements,  pur- 
chases, sales  and  other  transactions  relating  to  the  co-partner- 
ship business,  shall  be  the  subject  of  mutual  consultation,  advice 
and  agreement. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have  here- 
unto set  their  respective  hands  and  seals  the  day  and  year  first 
above  written. 
In  presence  of  William  H.  Hull, 

Edith  Reakdok,  Edward  T.  Moean. 
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State  of  New  York,     1 
County  of  New  York,  J 

On  this  first  day  of  June,  1910,  before  me  personally  came 
William  H.  Hull  and  Edward  T.  Moran,  both  to  me  personaDj 
known  and  known  to  me  to  be  the  same  individuals  described 
in  and  who  executed  the  foregoing  instrument,  and  they  sev- 
erally duly  acknowledged  to  me  that  they  had  executed  the  same. 

Charles  E.  Noblin, 
Conmiissioner  of  Deeds, 
New  York  City. 

APPENDIX  III 

FORM  OF  ORGANIZATION  PAPERS  OF  A  CORPORA- 
TION, INCLUDING  MINUTES  OF  ORGANIZATION 
MEETINGS 

FIRST  MEETING  of  the  incorporators  and  subscribers  of 

THE   HAMILTON   AUTOMOBILE    COMPANY   of 

New  York,  held  at  the  temporary  office  of  the  company.  No. 
1986  West  64th  Street,  in  the  Borough  of  Manhattan,  City, 
County  and  State  of  New  York,  on  the  16th  day  of  April, 
1908,  at  10  o'clock  in  the  forenoon. 

Mr.  Joseph  Hall,  one  of  the  subscribers  to  the  Certificate  of 
Incorporation  and  to  the  capital  stock  of  the  corporation, 
called  the  meeting  to  order,  and  stated  the  object  thereof. 

On  motion  duly  made,  seconded  and  carried,  Mr.  Hall  was 
nominated  Chairman  of  the  meeting,  and  a  vote  having  been 
taken,  was  duly  elected  to  occupy  such  position. 

On  motion,  duly  made,  seconded  and  carried,  Mr.  James 
McKeon  was  nominated  temporary  Secretary  thereof,  and  a 
vote  having  been  taken,  was  duly  elected  to  occupy  such  posi- 
tion. 

Each  accepted  his  respective  office  and  discharged  the  duties 
thereof  until  the  close  of  the  meeting. 

There  were  present  the  following  subscribers  to  the  capital 
stock  of  the  corporation : 
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NAMES  POST  OFFICE  ADDRESSES 

Joseph  Hall,  1986  West  64th  Street,  New  York. 

James  McKeon,  1986  West  64th  Street,  New  York. 

Andeew  J.  Cook,  18£6  West  88rd  Street,  New  York. 

On  motion,  duly  made,  seconded  and  carried,  the  roll  of  in- 
corporators and  subscribers  was  called  by  the  Secretary,  and 
each  of  the  above  named  incorporators  and  subscribers,  per- 
sonally representing  the  number  of  shares  set  opposite  his  name 
respectively,  answered  present,  showing  that  64  shares,  being 
the  whole  number  of  shares  subscribed  for,  were  present  in 
person. 

At  the  close  of  the  roll  call,  the  Chairman  declared  that  64 
shares  of  the  capital  stock  were  represented,  which  was  the 
whole  capital  stock  subscribed  for,  and  that  the  meeting  was 
completely  organized  and  competent  to  proceed  to  the  trans- 
action of  business. 

The  Secretary  then  presented  and  read  a  waiver  of  notice 
of  the  time  and  place  of  holding  the  present  meeting,  signed 
by  all  the  incorporators  and  subscribers  to  the  capital  stock 
of  the  company. 

Upon  motion,  duly  made,  seconded  and  carried,  the  same  was 
ordered  filed,  and  the  Secretary  was  requested  to  cause  the 
same  to  be  spread  at  length  upon  the  minutes  of  the  meeting. 

WAIVER  OF  NOTICE 

—of  the— 

MeetiDg  of  the  Incorporators  and  Subscribers 

—of  the— 
HAMILTON  AUTOMOBILE  COMPANY. 

WE,  THE  UNDERSIGNED,  being  all  the  incorporators  named  in  the 
certificate  of  incorporation  of  the  HAMILTON  AUTOMOBILE  COM- 
PANY, and  all  the  subscribers  to  the  capital  stock  thereof,  DO  HEREBY 
WAIVE  all  notice  whatsoever  of  the  first  meeting  of  the  Incorporators  and 
Subscribers  to  the  capital  stock  of  said  Company,  and  do  consent  that  the 
16th  day  of  April,  1908,  at  10  o'clock  in  the  forenoon  be,  and  hereby  is  fixed 
as  the  time,  and  the  temporary  office  of  the  company,  at  1936  West  54th 
Street,  in  the  Borough  of  Manhattan,  City,  County  and  State  of  New  York, 
as  the  place  of  holding  the  same,  and  that  all  such  business  may  be  trans- 
acted tnereat  as  may  uiwfully  come  before  said  meetins. 

Joseph  Hall. 

James  McKeok. 

Andiew  J.  Cook. 
JDated,  New  York,  April  ll^th,  1908. 
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The  Secretary  then  presented  and  read  to  the  meeting  a  copy 
of  the  Certificate  of  Incorporation  of  the  Company,  and  re- 
ported that  the  same  ha^  been  filed  and  recorded  in  the  office 
of  the  Secretary  of  State  of  the  State  of  New  York,  on  the 
10th  day  of  April,  1908,  and  that  the  organization  tax  of  one- 
twentieth  of  one  per  cent,  on  the  authorized  capital  stock  of  the 
Company  had  been  paid  to  the  State  Treasurer,  to  wit :  the  sum 
of  Fifty  Dollars  ($50.00);  that  a  receipt  therefor  had  been 
given  by  him  on  the  10th  day  of  April,  1908,  and  that  a  dupli- 
cate original  of  said  Certificate  of  Incorporation,  together  with 
receipt  from  the  State  Treasurer,  has  been  filed  in  the  office  of 
the  Clerk  of  the  County  of  New  York  (the  county  in  which  the 
principal  office  and  place  of  business  of  the  company  is  to  be 
located),  on  the  l£th  day  of  April,  1908,  and  that  all  the 
fees  for  filing  and  recording  such  Certificate  and  receipt  had 
been  duly  paid  before  filing.  Upon  motion  duly  made,  sec- 
onded and  unanimously  carried,  it  was 

RESOLVED,  that  the  said  report  be  accepted  as  correct 
and  the  Secretary  be  requested  to  cause  such  Certificate  and 
receipt  to  be  spread  at  length  upon  the  minutes  of  the  meeting;. 

CERTIFICATE  OF  INCORPORATION 

— of— 

HAMILTON  AUTOMOBILE  CO. 

WE,  the  undersigned,  desiring  to  form  a  corporation  pur- 
suant to  the  provisions  of  the  Business  Corporations  Law  of 
the  State  of  New  York,  all  being  of  full  age,  and  at  least  two- 
thirds  of  us  being  citizens  of  the  United  States  and  one  of  us  a 
resident  of  the  State  of  New  York,  do  hereby  certify : 

First:  The  name  of  the  proposed  corporation  is  the 

HAMILTON    AUTOMOBILE    CO. 

Second:  The  purposes  for  which  same  is  to  be  formed  are: 
1.  To  manufacture,  buy,  sell,  lease,  use  and  repair  automo- 
biles, automobile  horns  and  all  other  automobile  parts  and  acces- 
sories ;  to  carry  on  any  trade  or  business  incidental  thereto ;  to 
apply  for,  purchase  or  otherwise  acquire,  hold,  own,  use,  oper- 
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ate,  sell,  assign  and  grant  or  conduct  licenses  in  respect  to  any 
and  all  inventions,  improvements,  and  processes  used  in  connec- 
tion .with  or  secured  under  letters-patent  of  the  United  States 
or  elsewhere. 

S.  To  acquire  and  undertake  all  or  any  part  of  the  busi- 
ness, assets  and  liabilities  of  any  person,  firm,  association 
or  corporation  in  the  same  or  similar  business ;  to  take,  acquire, 
purchase,  hold,  own,  rent,  lease,  sell,  exchange,  mortgage,  im- 
prove, cultivate,  develop  and  otherwise  deal  in  and  dispose  of 
any  and  all  property,  real  and  personal,  of  every  description 
incidental  to  the  aforesaid  business  or  any  of  them. 

S.  To  purchase,  acquire,  hold  and  dispose  of  the  stocks, 
bonds  or  other  obligations  of  any  corporation,  domestic  or 
foreign. 

4.  To  do  any  and  all  things  set  forth  in  this  article  to  the 
same  extent  and  as  fully  as  natural  persons  might  do,  and  in 
any  and  all  parts  of  the  world. 

Third:  The  amount  of  the  capital  stock  is  One  Hundred 
Thousand  dollars  ($100,000.00). 

Fourth:  The  number  of  shares  of  which  the  capital  stock 
shall  consist  is  One  Thousand  (1,000)  shares  of  the  par  value 
of  One  Hundred  dollars  ($100.00)  each,  and  the  amount  of  cap- 
ital with  which  the  said  corporation  will  commence  business  is 
Five  Hundred  ($600.00)  Dollars. 

Fifth:  The  location  of  its  principal  office  is  to  be  in  the 
Borough  of  Manhattan,  in  the  City,  County  and  State  of  New 
York. 

Sixth:  Its  duration  is  to  be  perpetual. 

Seventh:  The  number  of  its  Directors  is  to  be  Three  (S). 

Eighth:  The  names  and  post  office  addresses  of  the  Directors 
for  the  first  year  are  as  follows : 

NAMES  POST    OFFICE    ADDRESSES 

Joseph  Hall,  1986  West  54th  Street,  New  York. 

James  McKeok,  1936  West  64th  Street,  New  York. 

Andeew  J.  Cook,  1826  West  88rd  Street,  New  York. 


48«  COMMERCIAL  LAW 

Ninth:  The  names  and  post  office  addresses  of  the  subscribers 
and  the  number  of  shares  of  stock  which  each  agrees  to  take  m 
the  corporation  are  as  follows : 

NAMES  POST   OFFICE  ADDRESSES         NO.    SEULRE8 

Joseph  Hall,  1986  West  64th  Str.,  New  York.         51 

James  McKeon,        1986  West  54th  Str.,  New  York.  8 

Andeew  J.  Cook,      1825  West  88rd  Str.,  New  York.  1 

IN  WITNESS  WHEREOF,  We  have  made,  signed,  and 
acknowledged  this  certificate  this  4th  day  of  April,  in  the  year 
One  Thousand  Nine  Hundred  and  Eight 

Joseph  Hall, 
James  McKeon, 

Andbew  J.  Cook. 

City  and  State  of  New  York,      \  ., 
County  of  New  York,  /*'• 

On  this  4th  day  of  April,  in  the  year  one  thousand  nine  hundred  and 
eight,  before  me  personally  came,  Joseph  Hall,  James  McKeon  and  Andrew 
J.  Cook,  to  me  known,  and  known  to  me  to  be  the  individuals  described 
in,  and  who  executed  the  foregoing  certificate,  and  they  severally  acknowl- 
edged to  me  that  they  executed  the  same  for  the  purposes  therein  set 

forth.  AlEXAKDER   HuMPnOKS, 

Commissioner  of  Deeds,  New  Yoik  Cl^. 

STATE  OF  NEW  YORK. 

Office  of  the  Secretary  of  State. 

Albakt,  April  10,  1906. 
CharUi  W.  Oerttenherg,  Esq,, 
160  Broadway,  N,  F. 
Your  letter  of  the  6th  inst.,  enclosing  certificate  of  incorporation  of  the 
Hamilton  Automobile  Co.,  to  be  filed  and  recorded  in  this  office,  has  been 
received   and   the  certificate  placed   on   file   and   recorded  to-day  as  re- 
quested. 

Fee,  $13.00.— Paid, 

Yours  respectfully, 

John  S.  Whauk, 
Secretary  of  State. 
Take  Notice:    Organization  tax  must  be  paid  directly  to  the  State  Treas- 
urer by  certified  check,  bank  draft  or  money  order. 

TREASURER'S  OFFICE,  STATE  OF  NEW  YORK. 

$50.00. 

Albany,  Apr.  10,  1900. 
Received  from  the  Hamilton  Automobile  Co.,  fifty  and  00/100  doUan 
in  full  tax  of  one-twentieth  of  one  per  centtmi  upon  the  Capital  Stock 
of  $100,000.00  of  the  above-named  company  for  the  privilege  of  organisa- 
tion, pursuant  to  chapter  908,  Laws  of  1896,  as  amended. 

G.  W.  Battbk, 
J.  A.  Wendell,  Deputy  Treasurer. 

Asst.  Second  Deputy  Comptroller. 
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Mr.  Cook,  one  of  the  directors,  on  behalf  of  those  named  as 
directors  in  the  certificate  of  incorporation,  presented  and  read 
the  subscription  list  to  the  capital  stock,  and  reported  that 
fifty-four  shares  of  said  stock  had  been  subscribed  for,  which* 
are  the  shares  only  that  were  subscribed  for  by  the  incorpora- 
tors, as  appears  by  the  certificate  of  incorporation. 

On  motion,  duly  made,  seconded  and  carried,  it  was 

RESOLVED,  that  said  report  be  accepted  as  correct,  and 
that  this  company  accept  such  subscriptions,  and  notify  said 
subscribers  of  the  acceptance  of  their  respective  subscriptions. 

Upon  motion,  duly  made,  seconded  and  carried,  Charles  W. 
Gerstenberg,  Esq.,  counselor-at-law,  of  the  City  of  New  York, 
was  appointed  a  committee  to  prepare  a  set  of  by-laws  for  the 
regulation  of  the  affairs  of  the  Company,  the  management  of 
its  property,  the  transfer  of  its  stock,  and  the  calling  of  meet- 
ings of  the  shareholders  and  directors,  and  fixing  what  attend- 
ance and  what  amount  of  stock  must  be  represented  thereat  to 
constitute  a  quorum,  and  such  other  matters  as  can  properly 
be  contained  in  such  by-laws,  and  to  report  the  same  to  the 
meeting  at  their  earliest  convenience. 

Upon  motion,  duly  made,  seconded  and  carried,  a  recess  was 
then  taken  until  the  Committee  should  be  ready  to  report  to  the 
meeting. 

The  Chairman  called  the  meeting  to  order,  and  announced 
that  the  Committee  was  ready  to  render  its  report,  whereupon 
the  Committee  to  whom  had  been  entrusted  the  drawing  of  the 
by-laws,  presented  its  report,  with  a  proposed  set  of  by-laws, 
which  were  taken  up  and  read,  clause  by  clause,  and  separately 
and  carefully  considered  and  discussed  at  length  by  the  members, 
and 

Upon  motion,  duly  made,  seconded  and  carried,  the  follow- 
ing  were  adopted  as  and  for  the  By-laws  of  the  Company,  and 
the  Committee  discharged. 

Upon  motion,  duly  made,  seconded  and  carried,  the  Secretary 
was  instructed  to  cause  the  same  to  be  spread  at  length  upon 
the  minutes. 
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BY-LAWS 
ARTICLE  I 

MEETING   OF    STOCKHOLDEKS 

Section  1.  The  annual  meeting  of  stockholders  for  the  election 
of  Directors,  and  for  the  transaction  of  other  business  proper 
at  such  meeting,  shall  be  held  at  the  principal  office  of  the  Com- 
pany, which  shall  be  in  the  Borough  of  Manhattan,  City,  County 
and  State  of  New  York,  on  the  second  Tuesday  of  January  in 
each  year,  at  12  o'clock  noon.  Notice  of  the  time  and  place 
of  holding  such  election  of  Directors  shall  be  given  by  publica- 
tion thereof  at  least  once  in  each  week  for  two  successive  weeb 
immediately  preceding  such  election,  in  a  newspaper  published 
in  the  County  where  such  election  is  to  be  held;  and  also  by 
mailing  a  copy  of  the  notice  of  such  meeting  to  each  stockholder 
of  record  at  his  last  known  post-office  address,  at  least  ten  days 
before  the  meeting. 

The  stock  books  of  the  company  shall  be  closed  ten  days 
before  the  date  of  such  meeting,  and  only  stockholders  of  record 
at  the  date  of  such  closing  of  the  books  shall  be  entitled  to  vote 
in  person  or  by  proxy,  for  each  share  of  stock  held  by  him. 

At  any  meeting  of  the  stockholders  of  the  Company,  the 
members  attending  either  in  person  or  by  proxy,  shall  consti- 
tute a  quorum,  except  as  otherwise  prescribed  by  law. 

Section  S.  Special  meetings  of  stockholders,  except  as  other- 
wise prescribed  by  law,  shall  be  called  by  the  Secretary  on  the 
written  request  of  any  stockholder  or  stockholders  holding  at 
least  twenty  per  cent.  (20%)  of  the  capital  stock  of  this  Com- 
pany, by  giving  written  personal  notice  thereof,  stating  the 
time,  place  and  object  at  least  two  days  before  the  time  of 
such  meeting,  or  by  mailing  such  notice,  addressed  to  the  last 
known  address  of  each  stockholder  at  least  five  days  before  the 
time  of  such  meeting. 

Section  3.  Special  meetings  of  stockholders,  except  as  other^ 
wise  prescribed  by  law,  may  be  held  at  any  time  and  place,  and 
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for  any  purpose,  if  all  of  the  stockholders  of  record  consent, 
and  waive  notice  of  the  time,  place  and  object. 

ARTICLE  n 

DIRECTORS    AND    THEIR    MEETINGS 

Section  1.  The  number  of  Directors  shall  be  three  (S),  of 
whom  at  least  one  shall  be  a  resident  of  this  State,  and  none  of 
them  need  be  stockholders  of  the  corporation. 

Section  2.  The  Directors  shall  be  chosen  by  ballot  at  the 
annual  meeting,  only  except  as  hereinafter  provided,  and  shall 
continue  in  office  one  year,  and  until  their  successors  are  duly 
elected  and  qualified.  But  upon  the  resignation  or  death  of  a 
Director  before  the  expiration  of  his  term  of  office,  or  other- 
wise upon  the  termination  of  his  office,  the  remaining  Directors 
in  the  Board  may  at  a  regular  or  special  meeting  thereof,  elect 
his  successor  to  fill  out  the  unexpired  term  of  the  Director  so 
resigning.  As  soon  as  the  Board  of  Directors  is  chosen  by  the 
stockholders,  it  shall  organize  and  elect  by  ballot  the  officers 
for  the  ensuing  year,  and  transact  such  business  as  may  then 
properly  come  before  it. 

Section  8.  Regular  meetings  of  the  Board  of  Directors  may 
be  held  on  the  first  Tuesday  of  each  month,  at  10  a.  m.,  and  at 
such  place  as  may  best  suit  the  convenience  of  the  members  of 
the  Board. 

Special  meetings  of  the  Board  of  Directors  may  be  held  at 
any  time  on  the  call  of  the  President,  or  of  any  other  officer  of 
the  Company,  and  a  written  notice  of  every  such  special  meet- 
ing shall  be  given  to  each  Director,  either  personally  at  least 
one  day  or  by  mail  at  least  five  days  before  the  meeting,  and  the 
notice  must  specify  the  time,  place  and  object  of  the  meeting. 
The  Board  of  Directors  may  also  meet  at  any  time  and  place, 
and  if  need  be,  except  as  otherwise  provided  by  law,  without  no- 
tice, if  all  the  Directors  consent  and  waive  notice  of  the  time, 
place  and  object. 

At  any  meeting  of  the  Board  of  Directors,  a  majority  of  the 

whole  number  of  Directors  shall  constitute  a  lawful  quorum  for 
XII— ^ 
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the  transaction  of  business;  or  in  the  event  of  a  quorum  not 
being  present,  a  less  number  may  adjourn  the  meeting  to  some 
future  time. 

ARTICLE  m 

OFFICERS 

Section  1.  The  officers  of  this  company  shall  be  a  President, 
Vice-President,  Secretary  and  Treasurer,  and  one  or  more  of 
said  offices  may  be  held  by  the  same  person,  where  the  duties 
of  such  offices  are  not  inconsistent. 

Section  2.  Vacancies  in  any  office,  however  caused,  shall  be 
filled  by  the  Board  of  Directors  for  the  remainder  of  the  term, 
until  such  time  as  a  successor  shall  be  elected. 

ARTICLE  IV 

THE    PEESCDENT 

Section  1.  The  President  shall  preside  at  all  meetings  of 
the  stockholders  and  of  the  Board  of  Directors ;  he  shall  execute 
all  certificates  of  stock  duly  issued,  and  he  shall  sign  and  exe- 
cute all  contracts  which  require  to  be  formally  executed  on 
behalf  of  the  Company,  but  always  subject  to  the  counter-signa- 
ture of  the  Secretary,  or  General  Manager,  as  hereinafter  pro- 
vided, except  such  as  may  be  signed  by  other  agents  or  repre- 
sentatives of  the  Company,  pursuant  to  authority  from  the 
Board  of  Directors. 

ARTICLE  V 

THE    VICE-PEESIDENT 

■ 

The  Vice-President  shall,  in  the  absence  or  incapacity  of  the 
President,  perform  any  and  all  of  the  duties  of  the  office  of 
President,  and  shall  have  authority  to  countersign  the  checks  of 
the  Company  which  shall  be  signed  by  the  Treasurer. 
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ARTICLE  VI 

TH£    TREASUREE 

The  Treasurer  shall  have  the  general  care  and  custody  of 
the  finances  of  the  Company,  and  be  responsible  therefor,  and 
for  aU  of  its  books  of  account.  He  shall  make  deposits  in  such 
bank  or  banks  as  the  Directors  may  designate  and  shall  have 
power  and  authority  to  sign  checks  and  to  sign  and  execute 
contracts,  as  is  provided  in  the  case  of  the  President,  including 
authority  to  represent  the  Company.  Checks,  after  being 
signed  by  the  Treasurer,  shall  be  countersigned  by  the  President 
or  Secretary. 

Section  2.  The  Treasurer  shall  prepare  and  submit  to  the 
annual  meeting  of  the  stockholders  a  statement  covering  the 
fiscal  year,  which  year  for  this  purpose  shall  be  deemed  the 
calendar  year,  ending  December  81st,  and  shall  perform  such 
other  duties  as  may  be  assigned  to  him  by  the  President  or  by 
the  Board  of  Directors. 

ARTICLE  VII 

THE    SECRETARY 

Section  1.  The  Secretary  shall  keep  the  minutes  of  all  meet- 
ings of  stockholders,  and  of  the  Board  of  Directors,  and  be  the 
custodian  of  the  same,  and  of  all  books  and  papers  of  the  Com- 
pany, which  are  not  under  the  care  of  the  Treasurer ;  he  shall 
sign  all  certificates  of  stock,  affix  the  corporate  seal  thereto,  and 
have  custody  of  the  stock-books;  he  shall  issue  notices  of  all 
meetings  and  see  that  the  same  are  properly  served  as  in  these 
by-laws  prescribed,  or  as  may  be  required  by  law;  he  shall 
countersign  checks  which  have  been  signed  by  the  Treasurer; 
he  shall  countersign  all  contracts  before  they  shall  be  binding 
upon  the  Company;  and  he  shall  perform  such  other  duties  as 
may  be  assigned  to  him  by  the  President  or  the  Board  of  Direc- 
tors. 
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ARTICLE  Vm 

8UB0KDIKATES 

'  Section  1.  There  shall  be  such  subordinate  officers,  agents 
and  servants  as  the  interests  of  the  Company  may  require,  and 
as  the  Board  of  Directors  may  from  time  to  time  employ;  and 
their  powers  and  duties,  and  their  compensation,  shall  be  fixed 
by  the  Board  of  Directors  or  Greneral  Manager. 

ARTICLE  IX 

COKPORATE    SEAL 

Section  1.  The  corporate  seal  of  the  Company  shall  consist 
of  the  following  device : 

The  seal  of  the  Company  shall  be  under  the  charge  of  the 
Secretary,  who  shall  affix  the  same  to  all  contracts  of  the  Com- 
pany, and  other  documents  which  require  such  seal. 

ARTICLE  X 

INSPECTOR    OF    EUSCTION 

Section  1.  At  every  annual  meeting  of  the  stockholders  held 
for  the  election  of  Directors,  two  Inspectors  of  Election  shall 
be  chosen  by  ballot  to  serve  at  the  next  succeeding  election,  and 
no  Director  or  officer  of  the  Company  shall  be  eligible  as  such 
Inspector  of  Election,  and  no  one  who  serves  as  an  Inspector 
of  Election  shall  be  chosen  a  Director  at  such  election. 

ARTICLE  XI 

AMENDMENTS 

Section  1.  These  by-laws  may  be  amended  at  any  regular 
meeting  of  the  Board  of  Directors  or  at  any  special  meeting 
called  for  that  purpose,  by  the  affirmative  vote  of  the  majority 
of  all  the  members  of  said  Board,  provided  that  at  the  next 
preceding  meeting,  of  the  Board  of  Directors,  notice  of  said 
proposed  amendment  shall  have  been  given  and  filed  with  the 
Secretary  of  said  Company,  and  a  copy  of  said  amendment 
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proposed  to  be  offered  at  the  next  succeeding  meeting  of  said 
Board,  as  in  this  section  provided,  shall  be  mailed  by  said  Secre- 
tary to  each  of  the  Directors  to  their  last  known  post-office 
address  at  least  three  (S)  days  prior  to  the  meeting  at  which 
said  proposed  amendment  shall  be  offered  for  action. 

Upon  motion,  duly  made,  seconded  and  carried,  the  Board  of 
Directors  was  requested,  authorized  and  empowered  to  open 
books  of  subscriptions  to  the  capital  stock  in  such  places  and 
after  giving  such  notice  as  it  may  deem  expedient  and  to 
continue  to  receive  subscriptions  until  the  whole  capital  stock 
is  subscribed ;  and  to  accept  and  receive  payment  for  same,  ten 
per  cent,  to  be  paid  in  cash  at  the  time  of  each  subscription  by 
every  subscriber,  whose  subscription  is  payable  in  money. 

It  was  then  communicated  to  the  meeting  by  Joseph  Hall, 
who  attended  the  meeting  for  that  purpose,  that  he  was  willing 
to  sell  this  Company  the  patents,  franchises,  property,  con- 
tracts, good  will,  f  nd'  all  other  property  of  whatsoever  kind  or 
description  belonging  or  relating  to  a  certain  patented  automo- 
bile horn  and  to  a  certain  patented  wind-shield,  for  the  sum  of 
One  Hundred  Thousand  ($100,000.00)  Dollars,  and  to  accept 
in  payment  therefore.  One  Hundred  Thousand  ($100,000.00) 
Dollars  of  the  capital  stock  of  this  Company  at  par  value 
thereof,  which  is  the  whole  capital  stock  of  this  Company.  The 
question  of  accepting  this  offer  was  presented  to  the  meeting, 
and  all  the  incorporators  and  stockholders  and  Directors  being 
present,  it  was, 

On  motion,  duly  made,  seconded  and  carried, 

RESOLVED,  that  this  Company  purchase  of  Joseph  Hall 
the  patents,  franchises,  property,  contracts,  good  will,  and  all 
other  of  whatsoever  kind  or  description  belonging  and  relating 
to  a  certain  automobile  horn  and  a  certain  wind-shield,  com- 
monly known  as  the  Surprise  Horn,  for  the  sum  of  One  Hun- 
dred Thousand  ($100,000.00)  Dollars,  to  be  paid  for  by  shares 
of  the  capital  stock  of  this  Company  at  par  value  thereof,  which 
is  the  total  capital  stock  of  this  Compcmy,  and  it  is  further, 

RESOLVED,  that  the  President  and  SecreUry  of  this  Com- 
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pany  be,  and  they  hereby  are  directed  and  authorized  to  issue 
to  the  said  Joseph  Hall  all  the  stock  of  this  Company  unissued 
and  unsubscribed  for,  and  the  President  and  Secretary  procure 
to  be  transferred  to  said  Joseph  Hall,  fifty-four  (54)  shares 
of  the  stock  now  subscribed  for  by  the  said  Joseph  Hall,  James 
McKeon  and  Andrew  T.  Cook,  and  it  is  further, 

RESOLVED,  that  the  Company  proceed  to  carry  on  the 
business  for  which  it  was  incorporated. 

It  was  duly  moved,  seconded  and  carried,  that  the  principal 
office  of  the  corporation  be  fixed  at  19S6  West  54th  Street, 
in  the  Borough  of  Manhattan,  City,  County  and  State  of  New 
York. 

On  motion,  duly  made,  seconded  and  carried,  the  foregoing 
minutes  were  then  read  and  approved  as  and  for  the  minutes 
of  the  meeting. 

On  motion,  the  meeting  thereupon  adjourned. 

I,  Joseph  HalLJhe  Chairman  of  the  foregoing  meeting,  and  I,  James 

DO 


McKeon,   the   Tett^orary   Secretary   thereat,   DO    HSREBY   CERTIFY 
that  the  foregoing  is  a  true,  full  and  accurate  statement  and.  record  of  all 
the  acts  and  things  done  thereat 
Dated  the  16th  day  of  April,  1908.  Joseph  Hau, 

Chairmaii. 
James  McKeoxt, 


THE  HAMILTON  AUTOMOBn.E  CO. 

MINUTES    OF    THE    FIRST    MEETING    OF    THE 
BOARD  OF  DIRECTORS,  held  at  the  temporary  office  of  the 
Company,  19S6  West  54th  Street,  in  the  Brough  of  Manhattan, 
City,  County  and  State  of 'New  York,  on  the  16th  day  of  April, 
1908,  at  11  :S0  o'clock  in  the  forenoon. 
Present :     Messrs. 
Joseph  Hall, 
James  McKeon, 
Andrew  J.  Cook, 
being  all  the  Directors  named  in  the  Certificate  of  Incorpora- 
tion of  the  Hamilton  Automobile  Co. 

Upon  motion,  duly  made,  seconded  and  carried,  Mr.   Cook 
was  nominated  and  elected  Temporary  Chairman. 
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Mr.  Cook  accepted  the  position  of  Temporary  Chairman,  and 
acted  as  such  until  relieved  by  the  President. 

Upon  motion,  duly  made,  seconded  and  carried,  Mr.  McKeon 
was  nominated  and  elected  Temporary  Secretary. 

Mr.  McKeon  thereupon  accepted  the  position  of  Temporary 
Secretary,  and  acted  as  such  until  relieved  by  the  permanent 
Secretary. 

The  Chairman  then  requested  the  Secretary  to  read  the  list 
of  Directors  for  the  first  year,  as  set  forth  in  the  Certificate  of 
Incorporation,  and  the  following  was  the  list : 
Joseph  Hall, 
James  McKeon, 
Andrew  J.  Cook. 

The  Secretary  then  presented  and  read  to  the  meeting,  a 
waiver  of  notice  of  the  meeting,  subscribed  by  all  the  Directors 
mentioned  in  the  Certificate  of  Incorporation. 

On  motion,  duly  made,  seconded  and  carried,  it  was, 
RESOLVED,  that  the  same  be  ordered  on  file,  and  the  Sec- 
retary be  requested  to  cause'ithe  same  to  be  spread  at  length 
upon  the  minutes. 

WAIVER  OF  NOTICE 

—of  the— 
First  Meeting  of  Directors 

—of  the— 

Hamilton  Automobile  Co. 

WE«  the  undersigned,  being  all  the  Directors  of  The  Hamilton  Auto- 
mobile Co.,  DO  HEREBY  WAIVE  all  notice  whatsoever  of  the  First 
Meeting  of  the  Board  of  Directors  of  said  Company,  and  do  consent  that 
the  16th  day  of  April,  1908,  at  11.30  o'clock  in  the  forenoon,  be,  and  here- 
by is  ftxed  as  the  time,  and  the  temporary  office  of  the  Company,  at  1936 
West  54th  Street,  in  the  Borough  of  Manhattan,  City,  County  and  State 
of  New  York,,  as  the  place  for  nolding  the  same,  ana  that  all  such  busi- 
ness be  transacted  thereat  as  may  lawfully  come  before  said  meeting. 
Dated,  the  l^th  day  of  April,  1908. 

Joseph   Hill. 

James  McKeok. 

Akdbew  J.  Cook. 

The  Secretary  then  called  the  roll,  and  all  the  Directors  of 
the  Company  were  found  to  be  present. 

The  Chairman  thereupon  stated  that  a  quorum  was  present, 
as  required  by  the  By-laws. 
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On  motion,  duly  made,  seconded  and  carried,  it  was 

RESOLVED,  that  the  Board  proceed  to  the  business  of  the 
meeting. 

The  Secretary  then  presented  and  read  to  the  meeting  the 
minutes  of  the  first  meeting  of  the  Incorporators  and  Stock- 
holders, held  on  the  16th  day  of  April,  1908,  at  10  o'clock,  in 
the  forenoon,  at  the  temporary  office  of  the  Cmnpany,  19S6 
West  64th  Street,  New  York  City. 

Upon  motion,  duly  made,  seconded  and  carried,  the  same 
were  in  all  respects  ratified,  approved  and  confirmed. 

The  Secretary  then  presented  and  read  to  the  meeting  the 
By-laws  adopted  at  the  said  meeting  of  the  Incorporators  and 
Stockholders.  The  same  were  taken  up  clause  by  clause,  dis- 
cussed, and  upon  motion,  duly  made,  seconded  and  carried,  the 
same  were  in  all  respects  ratified,  confirmed  and  approved  as 
and  for  the  By-laws  of  the  Company. 

The  Chairman  then  stated  that,  in  accordance  with  the  By- 
laws, a  President,  Vice-President,  Secretary  and  Treasurer  of 
tht  Company  were  to  be  electedj^  €uid  that  nominations  were  in 
order. 

Mr.  Hall  was  nominated,  his  nomination  was  seconded  and 
he  was  unanimously  elected  president. 

The  temporary  chairman  then  withdrew  from  the  chair  and 
Mr.  Hall  thereafter  acted  as  the  chairman  of  the  meeting. 

The  meeting  thereupon  proceeded  to  the  election  of  a  vice- 
president,  a  treasurer  and  a  secretary.  Nominations  were  duly 
made,  seconded  and  ballots  cast,  the  election  resulting  in  the 
unanimous  choice  of  the  following  officers : 

Vice-president Andrew  J.  Cook 

Treasurer Andrew  J.  Cook 

Secretary James  McKeon 

Upon  motion,  duly  made,  seconded  and  carried,  it  was 
RESOLVED,  that  the  first  Tuesday  of  each  month  at  10  a.  m. 
be  fixed  as  the  day  upon  which  the  regular  monthly  meetings 
of  the  Board  of  Directors  of  this  Company  will  be  held  durmg 
the  ensuing  year. 
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The  following  preamble  and  resolution  for  the  purchase  of 
property  necessary  for  the  business  of  this  Company  and  for 
the  issuance  of  the  stock  of  this  Company,  fully  paid,  as  a  con- 
sideration therefor,  were  adopted,  Mr.  Hall  not  voting: 

WHEREAS,  a  resolution  was  passed,  at  a  meeting  of  the 
Incorporators  and  Stockholders  of  this  Company,  held  on  the 
16th  day  of  April,  1908,  accepting  a  proposition  for  the  sale  te 
this  Company  of  the  patents,  franchises,  property,  contracts, 
good  will,  and  all  other  property  of  whatsoever  kind  or  descrip- 
tion, belonging  or  relating  to  a  certain  patented  automobile 
horn  and  a  certain  wind-shield,  owned  by  Joseph  Hall,  and  at 
said  meeting,  the  Directors  were  authorized  and  instructed  to 
accept  the  aforesaid  proposition  and  offer  to  purchase  and  ac- 
quire the  aforesaid  property,  and  to  pay  for  the  same  the  fair 
value  of  the  property  so  transferred,  as  fixed  by  the  aforesaid 
proposition,  and  to  offer  in  payment  the  full  paid  stock  of  this 
CompjEO^j^  provided  in  the  judgment  of  the  Board  of  Directors 
the  said  price  is  a  fair  valuation  thereof;  and, 

,  WHEREAS,  in  the  judgment  of  the  Board  of  Directors 
after  a  careful  examination  and  fair  appraisement,  this  Board 
is  unanimously  convinced  that  the  said  property  is  necessary 
and  advantageous  for  the  business  of  this  Company,  and  that 
the  fair  value  thereof  is  the  amount  at  par  of  stock  proposed 
to  be  issued  in  payment  thereof, 

NOW,  THEREFORE,  BE  IT  RESOLVED,  that  in  ac- 
cordance with  the  provisions  of  the  said  resolution  of  the  stock- 
holders, and  iii  accordance  with  the  judgment  of  this  Board 
of  Directors  this  Company  do  accept  the  aforesaid  proposi- 
tion and  offer  and  the  President  and  Secretary  of  this  Com- 
pany are  hereby  authorized,  empowered  and  instructed,  upon 
delivery  of  said  property,  and  the  execution  and  delivery  of 
the  proper  legal  instruments  necessary  to  convey  and  transfer 
said  property,  to  issue  and  deliver,  in  accordance  with  this  reso- 
lution, the  full  paid  stock  of  this  Company,  to  the  full  amount 
of  the  capital  stock  unsubscribed  for  and  unissued,  and  to 
procure  from  the  original  incorporators  and  subscribers  to  the 
stock,  a  transfer  of  the  shares  held  by  them* 
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On  motion,  duly  made,  seconded  and  carried,  it  was 
RESOLVED,  that  the  certificates  of  the  Capital  Stock  of 
the  .Company  be  in  the  following  form : 

Incorporated  under  the  laws  of  the  State  of  New  Toris. 

Number  9.  Shares  — . 

HAMILTON  AUTOMOBILE  CO. 
Capital  Stock  $100,000. 

THIS  CERTIFIES  THAT is  the  owner  of Shares  of  the 

Capital  Stock  of  HAMILTON  AUTOMOBILE  CO.,  FULL  PAID  AND 
NON- ASSESS  ABLE  transferable  only  on  the  books  of  the  Corporatioo 
by  the  holder  hereof  in  person  or  by  Attorney,  upon  surrender  of  ttus 
Certificate  properly  endorsed. 

In  Witness  Whereof,  the  said  Corporation  has  caused  this  Certificate 
to  be  signed  by  its  duly  authorized  officers  and  to  be  sealed  with  the  Seal 
of  the  Corporation  this  day  of ,  A.  D.  19 — , 

Secretary.  President, 

Shares  $100.  each. 

Endorsed: 

For  Value  Receivedt  • hereby  sell,  assign  and  transfer  unto ^» 

Shares  of  the  Capital  Stock  represented  by  the  within  Certificate, 


and  do  hereby  irrevocJbly  constitute  and  appoint -^  to  transfer  tiie 

said  Stock  on  the  books  of  the  within  named  Cori)oratloii|  with  full  power 
of  substitution  in  the  premises. 
Dated ,  19—. 

'  In  presence  of 

Notice. — The  signature  of  this  assignment  must  correspond  with  tiie 
name  as  written  upon  the  face  of  the  certificate  in  every  particular,  witih 
out  alteration  or  enlargement,  or  any  change  whatever. 

The  Secretary  then  read  a  resolution  of  the  Incorporaton 
and  Subscribers,  adopted  at  the  meeting  held  on  the  16th  day 
of  April,  1908,  wherein  and  whereby  the  permanent  office  of 
the  corporation  was  fixed  at  No.  1986  West  64th  Street,  in  the 
Borough  of  Manhattan,  City,  County  and  State  of  New  YorL 
The  said  resolution  was  by  motion,  duly  made,  seconded  and 
carried,  affirmed  and  adopted. 

On  motion,  duly  made,  seconded  and  carried,  the  meeting 
ADJOURNED. 

THIS  IS  TO  CERTIFY,  that  I,  Andrew  J.  Cook,  and  I,  Joseph  HA 
Temporary  Chairman  and  President,  respectively,  at  the  above  meeting 
and  I,  James  McKeon,  the  Temporary  Secretary  and  Permament  Secretary 
thereat,  have  read  the  foregoing  minutes  of  said  meeting,  and  the  bibk 
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are  in  all  respects  a  full,  true  and  accurate  record  of  the  proceedings 
thereat. 
Dated  the  16th  day  of  AprU,  1908. 

Andrew  J.  Cook, 
Temporary  Chairman. 
Joseph  Hall, 

President. 
James  McKeon, 

Secretary. 
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INCOME  TAX  LAW  OF  1918 

The  following  is  the  complete  text  of  Section  II.  of  the  Act 
of  October  8,  1918,  referring  to  the  income  tax : 

A.  Subdivision  l.That  there  shall  be  levied,  assessed,  col- 
'  lected  and  paid  annually  upon  the  entire  net  income  arising  or 
accruing  from  all  sources  in  the  preceding  calendar  year  to 
every  citizen  of  the  United  States,  whether  Presiding  at  home  or 
abroad,  and  to  every  person  residing  inf  the  United  States, 
though  not  a  citiz^  thereof,  a  tax  of  1  percentum^per  annum 
upon  such  income,  except  as  hereinafter  provided ;  and  a  like 
tax  shall  be  assessed,  levied,  collected,  and  paid  annually  upon 
the  entiire  net  income  from  all  property  owned  and  of  every  busi- 
ness, trade,  or  profession  carried  on  in  the  United  States  by 
persons  residing  elsewhere. 

Subdivision  2.  In  addition  to  the  income  tax  provided  under 
this  section  (herein  referred  to  as  the  normal  income  tax)  there 
shall  be  levied,  assessed,  and  collected  upon  the  net  income  of 
every  individual  an  additional  income  tax  (herein  referred  to 
as  the  additional  tax  of  1  per  centum  per  annum  upon  the 
amount  by  which  the  total  net  income  exceeds  $S0,000  and  does 
not  exceed  $50,000,  and  2  per  centum  per  annum  upon  the 
amount  by  which  the  total  net  income  exceeds  $50,000  and  does 
not  exceed  $75,000,  8  per  centum  per  annum  upon  the  amount 
by  which  the  total  net  income  exceeds  $75,000  and  does  not  ex- 
ceed $100,000,  4  per  centum  per  annum  upon  the  amount  by 
which  the  total  net  income  exceeds  $100,000  and  does  not  ex- 
ceed $250,000,  5  per  centum  per  annum  upon  the  amount  by 
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which  the  total  net  income  exceeds  $860,000  and  does  not 
exceed  $500,000,  and  6  per  centum  per  annum  upon  the  amount 
by  which  the  total  net  income  exceeds  $500,000.  AU  the  pro- 
visions of  this  section  relating  to  individuals  who  are  to  be 
chargeable  with  the  normal  income  tax,  so  far  as  they  are 
applicable  and  are  not  inconsistent  with  this  subdivision  of  para- 
graph A,  shall  apply  to  the  levy,  assessment,  and  collection  of 
the  additional  tax  imposed  under  this  section.  Every  person 
subject  to  this  additional  tax  shall,  for  the  purpose  of  its 
assessment  and  collection,  make  a  personal  return  of  his  total 
net  income  from  all  sources,  corporate  or  otherwise,  for  the 
preceding  calendar  year,  under  rules  and  regulations  to  be 
prescribed  by  the  Commissioner  of  Internal  Revenue  and  ap- 
proved by  the  Secretary  of  the  Treasury.  For  the  purpose  of 
this  additional  tax  the  taxable  income  of  any  individual  shall 
embrace  the  share  to  which  he  would  be  entitled  of  the  gains 
and  profits,  if  divided  or  distributed,  whether  divided  or  dis- 
tributed or  not,  of  all  corporations,  joint-stock  companies,  or 
associations  however  created  or  organized,  formed  or  fraudu- 
lently availed  of  for  the  purpose  of  preventing  the  imposition 
of  such  tax  through  the  medium  of  permitting  such  gains  and 
profits  to  accumulate  instead  of  being  divided  or  distributed; 
and  the  fact  that  any  such  corporation,  joint-stock  company, 
or  association,  is  a  mere  holding  company,  or  that  the  gains  and 
profits  are  permitted  to  accumulate  beyond  the  reasonable  needs 
of  the  business  shall  be  prima  facie  evidence  of  a  fraudulent 
purpose  to  escape  such  tax;  but  the  fact  that  the  gains  and 
profits  are  in  any  case  permitted  to  accumulate  and  become 
surplus  shall  not  be  construed  as  evidence  of  a  purpose  to  escape 
the  said  tax  in  such  case  unless  the  Secretary  of  the  Treasury 
shall  certify  that  in  his  opinion  such  accumulation  is  unreason- 
able for  the  purposes  of  the  business.  When  requested  by  the 
Commissioner  of  Internal  Revenue,  or  any  district  collector  of 
internal  revenue,  such  corporation,  joint-stock  company,  or 
association  shall  forward  to  him  a  correct  statement  of  such 
profits  and  the  names  of  the  individuals  who  would  be  entitled 
to  the  same  if  distributed. 
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B.  That,  subject  only  to  such  exemptions  and  deductions  as 
are  hereinafter  allowed,  the  net  income  of  a  taxable  person  shall 
include  gains,  profits,  and  income  derived  from  salaries,  wages, 
or  compensation  for  personal  service  of  whatever  kind  and  in 
whatever  form  paid,  or  from  professions,  vocations,  businesses, 
trade,  commerce,  or  sales,  or  dealings  in  property,  whether  real 
or  personal,  growing  out  of  the  ownership  or  use  of  or  interest 
in  real  or  personal  property,  also  from  interest,  rent,  dividends, 
securities,  or  the  transaction  of  any  lawful  business  carried  on 
for  gain  or  profit,  or  gains  or  profits  and  income  derived  from 
any  source  whatever,  including  the  income  from  but  not  the 
value  of  property  acquired  by  gift,  bequest,  devise,  or  descent : 
Provided^  That  the  proceeds  of  life  insurance  policies  paid  upon 
the  death  of  the  person  insured  or  payments  made  by  or  credited 
to  the  insured,  on  life  insurance,  endowment,  or  annuity  con- 
tracts, upon  the  return  thereof  to  the  insured  at  the  maturity  of 
the  term  mentioned  in  the  contract,  or  upon  surrender  of  con- 
tract, shall  not  be  included  as  income. 

That  in  computing  net  income  for  the  purpose  of  the  normal 
tax  there  shall  be  allowed  as  deductions :  First,  the  necessary  ex- 
penses actually  paid  in  carrying  on  any  business,  not  including 
personal,  living,  or  family  expenses;  second,  all  interest  paid 
within  the  year  by  a  taxable  person  on  indebtedness ;  third,  all 
national.  State,  county,  school,  and  municipal  taxes  paid  withih 
the  year,  not  including  those  assessed  against  local  benefits; 
fourth,  losses  actually  sustained  during  the  year,  incurred  in 
trade  or  arising  from  fires,  storms,  or  shipwreck,  and  not  com- 
pensated for  by  insurance  or  otherwise;  fifth,  debts  due  to  the 
taxpayer  actually  ascertained  to  be  worthless  and  charged  off 
within  the  year;  sixth,  a  reasonable  allowance  for  the  exhaus- 
tion, wear  and  tear  of  property  arising  out  of  its  use  or  em- 
ployment in  the  business,  not  to  exceed,  in  the  case  of  mines, 
5  per  centum  of  the  gross  value  at  the  time  of  the  output  for 
the  year  for  which  the  computation  is  made,  but  no  deduction 
shall  be  made  for  any  amount  of  expense  of  restoring  property 
or  making  good  the  exhaustion  thereof  for  which  an  allowance 
is  or  has  been  made :  Provided,  That  no  deduction  shall  be  al- 
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lowed  for  any  amount  paid  out  for  new  buildings,  permanent 
improvements,  or  betterments,  made  to  increase  the  value  of 
any  property  or  estate;  seventh,  the  amount  received  as  divi- 
dends upon  the  stock  or  from  the  net  earnings  of  any  corpora- 
tion, joint  stock  company,  association,  or  insurance  company 
which  is  taxable  upon  its  net  income  as  hereinafter  provided; 
eighth,  the  amount  of  income,  the  tax  upon  which  has  been  paid 
or  withheld  for  payment  at  the  source  of  the  income,  under  the 
provisions  of  this  section,  provided  that  whenever  the  tax 
upon  the  income  of  a  person  is  required  to  be  withheld  and  paid 
at  the  source  as  hereinafter  required,  if  such  annual  income  does 
not  exceed  the  sum  of  $8,000  or  is  not  fixed  or  certain,  or  is 
indefinite,  or  irregular  as  to  amount  or  time  of  accrual,  the  same 
shall  not  be  deducted  in  the  personal  return  of  such  person. 

The  net  income  from  property  owned  and  business  carried 
on  in  the  United  States  by  persons  residing  elsewhere  shall  be 
computed  upon  the  basis  prescribed  in  this  paragraph  and  that 
part  of  paragraph  G  of  this  section  relating  to  the  computation 
of  the  net  income  of  corporations,  joint-stock  and  insurance 
companies,  organized,  created,  or  existing  under  the  laws  of 
foreign  countries,  in  so  far  as  applicable. 

That  in  computing  net  income  under  this  section  there  shall 
be  excluded  the  interest  upon  the  obligations  of  a  State  or  any 
political  subdivision  thereof,  and  upon  the  obligations  of  the 
United  States  or  its  possessions ;  also  the  compensation  of  the 
present  President  of  the  United  States  during  the  term  for 
which  he  has  been  elected,  and  of  the  judges  of  the  supreme 
and  inferior  courts  of  the  United  States  now  in  office,  and  the 
compensation  of  all  officers  and  employees  of  a  State  or  any 
political  subdivision  thereof  except  when  such  compensation  is 
paid  by  the  United  States  Government. 

C.  That  there  shall  be  deducted  from  the  amount  of  the  net 
income  of  each  of  said  persons,  ascertained  as  provided  herein, 
the  sum  of  $8,000,  plus  $1,000  additional  if  the  person  making 
the  return  be  a  married  man  with  a  wife  living  with  him,  or  plus 
the  sum  of  $1,000  additional  if  the  person  making  the  return 
be  a  married  woman  with  a  husband  living  with  her ;  but  in  no 
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event  shall  this  additional  exemption  of  $1,000  be  deducted 
by  both  a  husband  and  a  wife:  Provided,  That  only  one  deduc- 
tion of  $4,000  shall  be  made  from  the  aggregate  income  of  both 
husband  and  wife  when  living  together. 

D.  The  said  tax  shall  be  computed  upon  the  remainder  of 
said  net  income  of  each  person  subject  thereto,  accruing  during 
each  preceding  calendar  year  ending  December  thirty-first: 
Provided,  however.  That  for  the  year  ending  December  thirty- 
first,  nineteen  hundred  and  thirteen,  said  tax  shall  be  computed 
on  the  net  income  accruing  from  March  first  to  December  thir- 
ty-first, nineteen  hundred*  and  thirteen,  both  dates  inclusive, 
after  deducting  five-sixths  only  of  the  specific  exemptions  and 
deductions  herein  provided  for.  On  or  before  the  first  day  of 
March,  nineteen  hundred  and  fourteen,  and  the  first  day  of 
March  in  each  year  thereafter,  a  true  and  accurate  return, 
under  oath  or  affirmation,  shall  be  made  by  each  person  of 
lawful  age,  except  as  hereinafter  provided,  subject  to  the  tax 
imposed  by  this  section,  and  having  a  net  income  of  $3,000  or 
over  for  the  taxable  year,  to  the  collector  of  internal  revenue 
for  the  district  in  which  such  person  resides  or  has  his  principal 
place  of  business,  or,  in  the  case  of  a  person  residing  in  a  for- 
eign country,  in  the  place  where  his  principal  business  is  carried 
on  within  the  United  States,  in  such  form  as  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  shall  prescribe,  setting  forth  specifically  the  gross 
amount  of  income  from  all  separate  sources  and  from  the  total 
thereof,  deducting  the  aggregate  items  or  expenses  and  allow- 
ance herein  authorized;  guardians,  trustees,  executors,  admin- 
istrators, agents,  receivers,  conservators,  and  all  persons,  cor- 
porations, or  associations  acting  in  any  fiduciary  capacity,  shall 
make  and  render  a  return  of  the  net  income  of  the  person  for 
whom  they  act,  subject  to  this  tax,  coming  into  their  custody 
or  control  and  management,  and  be  subject  to  all  the  provi- 
sions of  this  section  which  apply  to  individuals :  Provided,  That 
a  return  made  by  one  of  two  or  more  joint  guardians,  trustees; 
executors,  administrators,  agents,  receivers,  and  conservators, 
or  other  persons  acting  in  a  fiduciary  capacity,  filed  in  the 
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district  where  such  person  resides,  or  in  the  district  where  the 
will  or  other  instrument  under  which  he  acts  is  recorded,  under 
such  regulations  as  the  Secretary  of  the  Treasury  may  pre- 
scribe, shall  be  a  sufficient  compliance  with  the  requirements  of 
this  paragraph ;  and  also  all  persons,  firms,  companies,  copart- 
nerships, corporations,  joint-stock  companies  or  associations, 
and  insurance  companies,  except  as  hereinafter  provided,  in 
whatever  capacity  acting,  having  the  control,  receipt,  disposal, 
or  payment  of  fixed  or  determinable  annual  or  periodical  gains, 
profits,  and  income  of  another  person  subject  to  tax,  shall  in 
behalf  of  such  person  deduct  and  withhold  from  the  payment 
an  amount  equivalent  to  the  normal  income  tax  upon  the  same 
and  make  and  render  a  return,  as  aforesaid,  but  separate  and 
distinct,  of  the  portion  of  the  income  of  each  person  from  whidi 
the  normal  tax  has  been  thus  withheld,  and  containing  also  the 
name  and  address  of  such  person  or  stating  that  the  name  and 
address  or  the  address,  as  the  case  may  be,  are  unknown:  Pro- 
vided^  That  the  provision  requiring  the  normal  tax  of  indi- 
viduals to  be  withheld  at  the  source  of  the  income  shall  not  be 
construed  to  require  any  of  such  tax  to  be  withheld  prior  to  the 
first  day  of  November,  nineteen  hundred  and  thirteen :  Providtd 
further.  That  in  either  case  above  mentioned  no  return  of  in- 
come not  exceeding  $3,000  shall  be  required :  Provided  further^ 
That  any  persons  carrying  on  business  in  partnership  shall  be 
liable  for  income  tax  only  in  their  individual  capacity,  and  the 
share  of  the  profits  of  a  partnership  to  which  any  taxable  part- 
ner would  be  entitled  if  the  same  were  divided  or  otherwise,  shall 
be  returned  for  taxation  and  the  tax  paid,  under  the  provisions 
of  this  section,  and  any  such  firm,  when  requested  by  the  Com- 
missioner of  Internal  Revenue,  or  any  district  collector,  shall 
forward  to  him  a  correct  statement  of  such  profits  and  the 
names  of  the  individuals  who  would  be  entitled  to  the  same,  if 
distributed :  Provided  further.  That  persons  liable  for  the  nor- 
mal income  tax  only,  on  their  own  account  or  in  behalf  of 
another,  shall  not  be  required  to  make  return  of  the  income 
derived  from  dividends  on  the  capital  stock  or  from  the  net 
earnings  of  corporations,  joint-stock  companies  or  associationsj 
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and  insurance  companies  taxable  upon  their  net  income  as  here- 
inafter provided.  Any  person  for  whom  return  has  been  made 
and  the  tax  paid,  or  to  be  paid  as  aforesaid,  shall  not  be  re- 
quired to  make  a  return  unless  such  person  has  other  net  income, 
but  only  one  deduction  of  $3,000  shall  be  made  in  the  case  of 
any  such  person.  The  collector  or  deputy  collector  shall  re- 
quire every  list  to  be  verified  by  the  oath  or  affirmation  of  the 
party  rendering  it.  If  the  collector  or  deputy  collector  have 
reason  to  believe  that  the  amount  of  any  income  returned  is 
understated,  he  shall  give  due  notice  to  the  person  making  the 
return  to  show  cause  why  the  amount  of  the  return  should  not 
be  increased,  and  upon  proof  of  the  amount  understated  may 
increase  the  same  accordingly.  If  dissatisfied  with  the  deci- 
sion of  the  collector,  such  person  may  submit  the  case,  with  all 
the  papers,  to  the  Commissioner  of  Internal  Revenue  for  his 
decision,  and  may  furnish  sworn  testimony  of  witnesses  to  prove 
any  relevant  facts. 

E.  That  all  assessments  shall  be  made  by  the  Commissioner 
of  Internal  Revenue  and  all  persons  shall  be  notified  of  the 
amount  for  which  they  are  respectively  liable  on  or  before  the 
first  day  of  June  of  each  successive  year,  and  said  assessments 
shall  be  paid  on  or  before  the  thirtieth  day  of  June,  except  in 
cases  of  refusal  or  neglect  to  make  such  return  and  in  cases 
of  false  or  fraudulent  returns,  in  which  cases  the  Commissioner 
of  Internal  Revenue  shall,  upon  the  discovery  thereof,  at  any 
time  within  three  years  after  said  return  is  due,  make  a  return 
upon  information  obtained  as  provided  for  in  this  section  or  by 
existing  law,  and  the  assessment  made  by  the  Commissioner  of 
Internal  Revenue  thereon  shall  be  paid  by  such  person  or  per- 
sons immediately  upon  notification  of  the  amount  of  such  assess- 
ment ;  and  to  any  sum  or  sums  due  and  unpaid  after  the  thirtieth 
day  of  June  in  any  year,  and  for  ten  days  after  notice  and  de- 
mand thereof  by  the  collector,  there  shall  be  added  the  sum  of 
6  per  centum  on  the  amount  of  tax  unpaid,  and  interest  at  the 
rate  of  1  per  centum  per  month  upon  said  tax  from  the  time 
the  same  became  due,  except  from  the  estates  of  insane,  deceased, 

or  insolvent  persons. 
XII-29 
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All  persons,  firms,  copartnerships,  companies,  corporations, 
joint-stock  companies  or  associations,  and  insurance  companies, 
in  whatever  capacity  acting,  including  ^lessees  or  mortgagors 
of  real  or  personal  property,  trustees  acting  in  any  trust 
capacity,  executors,  administrators,  agents,  receivers,  conser- 
vators, employers,  and  all  officers  and  employees  of  the  United 
States  having  the  control,  receipt,  custody,  disposal,  or  pay- 
ment of  interest,  rent,  salaries,  wages,  premiums,  annuities,  com- 
pensation, remuneration,  emoluments,  or  other  fixed  or  deter- 
minable annual  gains,  profits,  and  income  of  another  person, 
exceeding  $3,000  for  any  taxable  year,  other  than  di^ndends 
on  capital  stock,  or  from  the  net  earnings  of  corporations  and 
joint-stock  companies  or  associations  subject  to  like  tax,  who 
are  required  to  make  and  render  a  return  in  behalf  of  another, 
as  provided  herein,  to  the  collector  of  his,  her,  or  its  district, 
are  hereby  authorized  and  required  to  deduct  and  withhold  from 
such  annual  gains,  profits,  and  income  such  sum  as  will  be 
sufficient  to  pay  the  normal  tax  imposed  thereon  by  this  section, 
and  shall  pay  to  the  office  of  the  United  States  Government 
authorized  to  receive  the  same ;  and  they  are  each  hereby  made 
personally  liable  for  such  tax.  In  all  cases  where  the  income 
tax  of  a  person  is  withheld  and  deducted  and  paid  or  to  be  paid 
at  the  source,  as  aforesaid,  such  person  shall  not  receive  the 
benefit  of  the  deduction  and  exemption  allowed  in  paragraph 
C  of  this  section  except  by  an  application  for  refund  of  the  tax 
unless  he  shall,  not  less  than  thirty  days  prior  to  the  day  on 
which  the  return  of  his  income  is  due,  file  with  the  person  who 
is  required  to  withhold  and  pay  tax  for  him,  a  signed  notice  in 
writing  claiming  the  benefit  of  such  exemption  and  thereupon 
no  tax  shall  be  withheld  upon  the  amount  of  such  exemption: 
Provided,  That  if  any  person  for  the  purpose  of  obtaining  any 
allowance  or  reduction  by  virtue  of  a  claim  for  such  exemption, 
either  for  himself  or  for  any  other  person,  knowingly  makes 
any  false  statement  or  false  or  fraudulent  representation,  he 
shall  be  liable  to  a  penalty  of  $300 ;  nor  shall  any  person  under 
the  foregoing  conditions  be  allowed  the  benefit  of  any  deduction 
provided  for  in  subsection  B  of  this  section  unless  he  shall,  not 
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less  than  thirty  days  prior  to  the  day  on  which  the  return  of 
his  income  is  due,  either  file  with  the  person  who  is  required  to 
withhold  and  pay  tax  for  him  a  true  and  correct  return  of  his 
annual  gains,  profits,  and  income  from  all  other  sources,  and 
also  the  deductions  asked  for,  and  the  showing  thus  made  shall 
then  become  a  part  of  the  return  to  be  made  in  his  behalf  by  the 
person  required  to  withhold  and  pay  the  tax,  or  likewise  make 
application  for  deductions  to  the  coUector  of  the  district  in 
which  return  is  made  or  to  be  made  for  him:  Provided  further ^ 
That  if  such  person  is  a  minor  or  an  insane  person,  or  is  absent 
from  the  United  States,  or  is  unable  owing  to  serious  illness  to 
make  the  return  and  application  above  provided  for,  the  return 
and  application  may  be  made  for  him  or  her  by  the  person  re- 
quired to  withhold  and  pay  the  tax,  he  making  oath  under  the 
penalties  of  this  Act  that  he  has  sufficient  knowledge  of  the 
affairs  and  property  of  his  beneficiary  to  enable  him  to  make 
a  full  and  complete  return  for  him  or  her,  and  that  the  return 
and  application  made  by  him  are  full  and  complete:  Provided 
further.  That  the  amount  of  the  normal  tax  hereinbefore  im- 
posed shall  be  deducted  and  withheld  from  fixed  and  determin- 
able annual  gains,  profits,  and  income  derived  from  interest 
upon  bonds  and  mortgages,  or  deeds  of  trust  or  other  similar 
obligations  of  corporations,  joint-stock  companies  or  associa- 
tions, and  insurance  companies,  whether  payable  annually  or 
at  shorter  or  longer  periods,  although  such  interest  does  not 
amount  to  $3,000,  subject  to  the  provisions  of  this  section  re- 
quiring the  tax  to  be  withheld  at  the  source  and  deducted  from 
annual  income  and  paid  to  the  Government;  and  likewise  the 
amount  of  such  tax  shall  be  deducted  and  withheld  from  cou- 
pons, checks,  or  bills  of  exchange  for  or  in  payment  of  interest 
upon  bonds  of  foreign  countries  and  upon  foreign  mortgages 
or  like  obligations  (not  payable  in  the  United  States),  and  also 
from  coupons,  checks,  or  bills  of  exchange  for  or  in  payment 
of  any  dividends  upon  the  stock  or  interest  upon  the  obligations 
of  foreign  corporations,  associations,  and  insurance  companies 
engaged  in  business  in  foreign  countries;  and  the  tax  in  each 
case  shall  be  withheld  and  deducted  for  and  in  behalf  of  any  per- 
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«on  subject  to  the  tax  hereinbefore  imposed,  although  such 
interest,  dividends,  or  other  compensation  does  not  exceed  $3,- 
000,  by  any  banker  or  person  who  shall  sell  or  otherwise  realize 
coupons,  checks,  or  bills  of  exchange  drawn  or  made  in  pay- 
ment of  any  such  interest  or  dividends  (not  payable  in  the 
United  States),  and  any  person  who  shall  obtain  payment  (not 
in  the  United  States),  in  behalf  of  another  of  such  dividends 
and  interest  by  means  of  coupons,  checks,  or  bills  of  exchange, 
and  also  any  dealer  in  such  coupons  who  shall  purchase  the 
same  for  any  such  dividends  or  interest  (not  payable  in  the 
United  States),  otherwise  than  from  a  banker  or  another  dealer 
in  such  coupons ;  but  in  each  case  the  benefit  of  the  exemption 
and  the  deduction  allowable  under  this  section  may  be  had  by 
complying  with  the  foregoing  provisions  of  this  paragraph. 

All  persons,  firms,  or  corporations  undertaking  as  a  matter 
of  business  or  for  profit  the  collection  of  foreign  payments  of 
such  interest  or  dividends  by  means  of  coupons,  checks,  or  bills 
of  exchange  shall  obtain  a  license  from  the  Commissioner  of  In- 
ternal Revenue,  and  shall  be  subject  to  such  regulations  en- 
abling the  Government  to  ascertain  and  verify  the  due  with- 
holding and  payment  of  the  income  tax  required  to  be  withheld 
and  paid  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  shall  prescribe ;  and 
any  person  who  shall  knowingly  undertake  to  collect  such  pay- 
ments as  aforesaid  without  having  obtained  a  license  therefor, 
or  without  comph'ing  with  such  regulations,  shall  be  deemed 
guilty  of  a  misdemeanor  and  for  each  offense  be  fined  in  a  sum 
not  exceeding  $5,000,  or  imprisoned  for  a  term  not  exceeding 
one  year,  or  both,  in  the  discretion  of  the  court. 

Nothing  in  this  section  shall  be  construed  to  release  a  taxable 
person  from  liability  for  income  tax,  nor  shall  any  contract 
entered  into  after  this  Act  takes _,effect  be  valid  in  regard  to  any 
Federal  income  tax  imposed  upon  a  person  liable  to  such  pay- 
ment. 

The  tax  herein  imposed  upon  annual  gains,  profits,  and  in- 
come not  falling  under  the  foregoing  and  not  returned  and 
paid  by  virtue  of  the  foregoing  shall  be  assessed  by  personal 
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return  under  rules  and  regulations  to  be  prescribed  by  the 
Commissioner  of  Internal  Revenue  and  approved  by  the  Secre- 
tary of  the  Treasury. 

The  provisions  of  this  section  relating  to  the  deduction  and 
payment  of  the  tax  at  the  source  of  income  shall  only  apply  to 
the  normal  tax  hereinbefore  imposed  upon  individuals. 

F.  That  if  any  person,  corporation,  joint-stock  company, 
association,  or  insurance  company  liable  to  make  the  return  or 
pay  the  tax  aforesaid  shall  refuse  or  neglect  to  make  a  return 
at  the  time  or  times  hereinbefore  specified  in  each  year,  such 
person  shall  be  liable  to  a  penalty  of  not  less  than  $20  nor  more 
than  $1,000.  Any  person  or  any  officer  of  any  corporation 
required  by  law  to  make,  render,  sign,  or  verify  any  return  who 
makes  any  false  or  fraudulent  return  or  statement  with  intent 
to  defeat  or  evade  the  assessment  required  by  this  section  to  be 
made  shall  be  guilty  of  a  misdemeanor,  and  shall  be  fined  not 
exceeding  $2,000  or  be  imprisoned  not  exceeding  one  year,  or 
both,  at  the  discretion  of  the  court,  with  the  costs  of  prosecu- 
tion. 

G.  (a)  That  the  normal  tax  hereinbefore  imposed  upon  in- 
dividuals likewise  shall  be  levied,  assessed,  and  paid  annually 
upon  the  entire  net  income  arising  or  accruing  from  all  sources 
during  the  preceding  calendar  year  to  every  corporation,  joint- 
stock  company  or  association,  and  every  insurance  company, 
organized  in  the  United  States,  no  matter  how  created  or  or- 
ganized, not  including  partnerships ;  but  if  organized,  author- 
ized, or  existing  under  the  laws  of  any  foreign  country,  then 
upon  the  amount  of  net  income  accruing  from  business  trans- 
acted and  capital  invested  within  the  United  States  during  such 
year:  Provided^  however^  That  nothing  in  this  section  shall 
apply  to  labor,  agricultural,  or  horticultural  organizations,  or 
to  mutual  savings  banks  not  having  a  capital  stock  represented 
by  shares,  or  to  fraternal  beneficiary  societies,  orders,  or  asso- 
ciations operating  under  the  lodge  system  or  for  the  exclusive 
benefit  of  the  members  of  a  fraternity  itself  operating  under  the 
lodge  system,  and  providing  for  the  payment  of  life,  sick, 
accident,  and  other  benefits  to  the  members  of  such  societies, 
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orders,  or  associations  and  dependents  of  such  members,  nor  to 
domestic  building  and  loan  associations,  nor  to  cemetery  com- 
panies, organized  and  operated  exclusively  for  the  mutual  bene- 
fit of  their  members,  nor  to  any  corporation  or  association  or- 
ganized and  operated  exclusively  for  religious,  charitable, 
scientific,  or  educational  purposes,  no  part  of  the  net  income 
of  which  inures  to  the  benefit  of  any  private  stockholder  or  in- 
dividual, nor  to  business  leagues,  nor  to  chambers  of  commerce 
or  boards  of  trade,  not  organized  for  profit  or  no  part  of  the 
net  income  of  which  inures  to  the  benefit  of  the  private  stock- 
holder or  individual;  nor  to  any  civic  league  or  organization 
not  organized  for  profit,  but  operated  exclusively  for  the  pro- 
motion of  social  welfare :  Provided  further.  That  there  shall  not 
be  taxed  under  this  section  any  income  derived  from  any  public 
utility  or  from  the  exercise  of  any  essential  governmental  func- 
tion accruing  to  any  State,  Territory,  or  the  District  of  Colum- 
bia, or  any  political  subdivision  of  a  State,  Territory,  or  the 
District  of  Columbia,  nor  any  income  accruing  to  the  govern- 
ment of  the  Philippine  Islands  or.  Porto  Rico,  or  of  any  political 
subdivision  of  the  Philippine  Islands  or  Porto  Rico :  Provided^ 
That  whenever  any  State,  Territory,  or  the  District  of  Colum- 
bia, or  any  political  subdivision  of  a  State  or  Territory,  has, 
prior  to  the  passage  of  this  Act,  entered  in  good  faith  into  a 
contract  with  any  person  or  corporation,  the  object  and  pur- 
pose of  which  is  to  acquire,  construct,  operate  or  maintain  a 
public  utility,  no  tax  shall  be  levied  under  the  provisions  of 
this  Act  upon  the  income  derived  from  the  operation  of  such 
public  utility,  so  far  as  the  payment  thereof  will  impose  a  loss 
or  burden  upon  such  State,  Territory,  or  the  District  of  Colum- 
bia, or  a  political  subdivision  of  a  State  or  Territory ;  but  this 
provision  is  not  intended  to  confer  upon  such  person  or  cor- 
poration any  financial  gain  or  exemption  or  to  relieve  such  per- 
son or  corporation  from  the  payment  of  a  tax  as  provided  for 
in  this  section  upon  the  part  or  portion  of  the  said  income  to 
which  such  person  or  corporation  shall  be  entitled  under  such 
contract. 

(b)   Such  net  income  shall  be  ascertained  by  deducting  from 
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• 

the  gross  amount  of  the  income  of  such  corporation,  joint-stock 
company  or  association,  or  insurance  company,  received  within 
the  year  from  all  sources,  (first)  all  the  ordinary  and  necessary 
expenses  paid  within  the  year  in  the  maintenance  and  operation 
of  its  business  and  properties,  including  rentals  or  other  pay- 
ments required  to  be  made  as  a  condition  to  the  continued  use 
or  possession  of  property;  (second)  all  losses  actually  sus- 
tained within  the  year  and  not  compensated  by  insurance  or 
otherwise,  including  a  reasonable  allowance  for  depreciation  by 
use,  wear  and  tear  of  property,  if  any ;  and  in  the  case  of  mines 
a  reasonable  allowance  for  depletion  of  ores  and  all  other  nat- 
ural deposits,  not  to  exceed  5  per  centum  of  the  gross  value  at 
the  mine  of  the  output  for  the  year  for  which  the  computation 
is  made ;  and  in  case  of  insurance  companies  the  net  addition, 
if  any,  required  by  law  to  be  made  within  the  year  to  reserve 
funds  and  the  sums  other  than  dividends  paid  within  the  year 
on  policy  and  annuity  contracts:  Provided^  That  mutual  fire 
insurance  companies  requiring  their  members  to  make  premium 
deposits  to  provide  for  losses  and  expenses  shall  not  return  as 
income  any  portion  of  the  premium  deposits  returned  to  their 
policyholders,  but  shall  retiun  as  taxable  income  all  income  re-^ 
ceived  by  them  from  all  other  sources  plus  such  portions  of  the 
premium  deposits  as  are  retained  by  the  companies  for  purposes 
other  than  the  payment  of  losses  and  expenses  and  reinsurance 
reserves.  Provided  further ^  That  mutual  marine  insurance  com- 
panies shall  include  in  their  return  of  gross  income  gross  pre- 
miums collected  and  received  by  them  less  amounts  paid  for  re- 
insurance, but  shall  be  entitled  to  include  in  deductions  from 
gross  income  amounts  repaid  to  policyholders  on  account  of 
premiums  previously  paid  by  them  and  interest  paid  upon 
such  amounts  between  the  ascertainment  thereof  and  the  pay- 
ment thereof  and  life  insurance  companies  shall  not  include  as 
income  in  any  year  such  portion  of  any  actual  premium  received 
from  any  individual  policyholder  as  shall  have  been  paid  back 
or  credited  to  such  individual  policyholder,  or  treated  as  an 
abatement  of  premium  of  such  individual  policyholder,  within 
such  year;  (third)  the  amount  of  interest  accrued  and  paid 
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witliin  the  year  on  its  indebtedness  to  an  amount  of  such  indebt- 
edness not  exceeding  one-half  of  the  sum  of  its  interest  bearing 
indebtedness  and  its  paid-up  capitcd  stock  outstanding  at  the 
close  of  the  year,  or  if  no  capital  stock,  the  amount  of  interest 
paid  within  the  year  on  an  amount  of  its  indebtedness  not  ex- 
ceeding the  amount  of  capital  employed  in  the  business  at  the 
close  of  the  year :  Provided,  That  in  case  of  indebtedness  wholly 
secured  by  collateral  the  subject  of  sale  in  ordinary  business  of 
such  corporation,  joint-stock  company,  or  association,  the  total 
interest  secured  and  paid  by  such  company,  corporation,  or 
association  within  the  year  on  any  such  indebtedness  may  be 
deducted  as  a  part  of  its  expense  of  doing  business :  Provided 
further.  That  in  the  case  of  bonds  or  other  indebtedness,  which 
have  been  issued  with  a  guaranty  that  the  interest  payable  there- 
on shall  be  free  from  taxation,  no  deduction  for  the  payment 
of  the  tax  herein  imposed  shall  be  allowed ;  and  in  the  case  of  a 
bank,  banking  association,  loan,  or  trust  company,  interest 
paid  within  the  year  on  deposits  or  on  moneys  received  for  in- 
vestment and  secured  by  interest-bearing  certificates  of  indebt- 
edness issued  by  such  bank,  banking  association,  loan  or  trust 
company;  (fourth)  all  sums  paid  by  it  within  the  year  for  taxes 
imposed  under  the  authority  of  the  United  States  or  of  any 
State  or  Territory  thereof,  or  imposed  by  the  Grovemment  of 
any  foreign  country :  Provided,  That  in  the  case  of  a  corpora- 
tion, joint-stock  company  or  association,  or  insurance  company, 
organized,  authorized,  or  existing  under  the  laws  of  any  foreign 
country,  such  net  income  shall  be  ascertained  by  deducting 
from  the  gross  amount  of  its  income  accrued  within  the  year 
from  business  transacted  and  capital  invested  within  the  United 
States,  (first)  all  the  ordinary  and  necessary  expenses  actually 
paid  within  the  year  out  of  earnings  in  the  maintenance  and 
operation  of  its  business  and  property  within  the  United  States, 
including  rentals  or  other  payments  required  to  be  made  as  a 
condition  to  the  continued  use  or  possession  of  property ;  (sec- 
ond) all  losses  actually  sustained  within  the  year  in  business 
conducted  by  it  within  the  United  States  and  not  compensated 
by  insurance  or  otherwise,  including  *a  reasonable  allowance  for 
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depreciation  by  use,  wear  and  tear  of  property,  if  any,  and  in 
the  case  of  mines  a  reasonable  allowance  for  depletion  of  ores 
and  all  other  natural  deposits,  not  to  exceed  5  per  centum  of 
the  gross  value  at  the  mine  of  the  output  for  the  year  for  which 
the  computation  is  made;  and  in  case  of  insurance  companies 
the  net  addition,  if  any,  required  by  law  to  be  made  within  the 
year  to  reserve  funds  and  the  sums  other  than  dividends  paid 
within  the  year  on  policy  and  annuity  contracts:  Provided  fur- 
ther^ That  mutual  fire  insurance  companies  requiring  their  mem- 
bers to  make  premium  deposits  to  provide  for  losses  and  ex- 
penses shall  not  return  as  income  any  portion  of  the  premium 
deposits  returned  to  their  policyholders,  but  shall  return  as 
taxable  income  all  income  received  by  them  from  all  other 
sources  plus  such  portions  of  the  premium  deposits  as  are  re- 
tained by  the  companies  for  purposes  other  than  the  payment 
of  losses  and  expenses  and  reinsurance  reserves:  Provided 
further^  That  mutual  marine  insurance  companies  shall  in- 
clude in  their  return  of  gross  income  gross  premiums  collected 
and  received  by  them  less  amounts  paid  for  reinsurance,  but 
shall  be  entitled  to  include  in  deductions  from  gross  income 
amounts  repaid  to  policyholders  on  accoimt  of  premiums  pre- 
viously paid  by  them,  and  interest  paid  upon  such  amounts  be- 
tween the  ascertainment  thereof  and  the  payment  thereof  and 
life  insurance  companies  shall  not  include  as  income  in  any  year 
such  portion  of  any  actual  premium  received  from  any  indi- 
vidual policyholder  as  shall  have  been  paid  back  or  credited  to 
such  individual  policyholder,  or  treated  as  an  abatement  of 
premium  of  such  individual  policyholder,  within  such  year; 
(third)  the  amount  of  interest  accrued  and  paid  within  the 
year  on  its  indebtedness  to  an  amount  of  such  indebtedness  not 
exceeding  the  proportion  of  one-half  of  the  sum  of  Its  interest 
bearing  indebtedness  and  its  paid-up  capital  stock  outstanding 
at  the  close  of  the  year,  or  if  no  capital  stock,  the  capital  em- 
ployed in  the  business  at  the  close  of  the  year  which  the  gross 
amount  of  Its  Income  for  the  year  from  business  transacted  and 
capital  invested  within  the  United  States  bears  to  the  gross 
amount  of  its  Income  derived  from  all  sources  within  and  with- 
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out  the  United  States:  Provided,  That  in  the  case  of  bonds  or 
other  indebtedness  which  have  been  issued  with  a  guaranty  that 
the  interest  payable  thereon  shall  be  free  from  taxation,  no 
deduction  for  the  payment  of  the  tax  herein  imposed  shall  be 
allowed;  (fourth)  all  sums  paid  by  it  within  the  year  for  taxes 
imposed  under  the  authority  of  the  United  States  or  of  any 
State  or  Territory  thereof  or  the  District  of  Columbia.  In  the 
case  of  assessment  insurance  companies,  whether  domestic  or 
foreign,  the  actual  deposit  of  sums  with  State  or  Territorial 
officers,  pursuant  to  law,  as  additions  to  guarantee  or  reserve 
funds  shall  be  treated  as  being  payments  required  by  law  to 
reserve  funds. 

(c)  The  tax  herein  imposed  shall  be  computed  upon  its  entire 
net  income  accrued  within  each  preceding  calendar  year  end- 
ing December  thirty-first:  Provided,  however.  That  for  the 
year  ending  December  thirty-first,  nineteen  hundred  and  thir- 
teen, said  tax  shall  be  imposed  upon  its  entire  net  income  ac- 
crued within  that  portion  of  said  year  from  March  first  to 
December  thirty-first,  both  dates  inclusive,  to  be  ascertained 
by  taking  five-sixths  of  its  entire  net  income  for  said  calendar 
year:  Provided  further.  That  any  corporation,  joint-stock  com- 
pany or  association,  or  insurance  company  subject  to  this  tax 
may  designate  the  last  day  of  any  month  in  the  year  as  the  day 
of  the  closing  of  its  fiscal  year  and  shall  be  entitled  to  have  the 
tax  payable  by  it  computed  upon  the  basis  of  the  net  income 
ascertained  as  herein  provided  for  the  year  ending  on  the  day 
so  designated  in  the  year  preceding  the  date  of  assessment  in- 
stead of  upon  the  basis  of  the  net  income  for  the  calendar  year 
preceding  the  date  of  assessment ;  and  it  shall  give  notice  of  the 
day  it  has  thus  designated  as  the  closing  of  its  fiscal  year  to 
the  collector   of  the  district  in  which  its  principal  business 
office  is  located  at  any  time  not  less  than  thirty  days  prior  to 
the  date  upon  which  its  annual  return  shall  be  filed.     All  cor- 
porations, joint-stock  companies  or  associations,  and  insurance 
companies  subject  to  the  tax  herein  imposed,  computing  taxes 
upon  the  income  of  the  calendar  year,  shall,  on  or  before  the 
first  day  of  March,  nineteen  hundred  and  fourteen,  and  the  first 


APPENDIX  461 

day  of  March  and  in  each  year  thereafter,  and  all  corporations, 
joint-stock  companies  or  associations,  and  insurance  companies, 
computing  taxes  upon  the  income  of  a  fiscal  year  which  it  may 
designate  in  the  manner  hereinbefore  provided,  shall  render  a 
like  return  within  sixty  days  after  the  close  of  its  said  fiscal 
year,  and  within  sixty  days  after  the  close  of  its  fiscal  year 
in  each  year  thereafter,  or  in  the  case  of  a  corporation,  joint- 
stock  company  or  association,  or  insurance  company,  organized 
or  existing  under  the  laws  of  a  foreign  country,  in  the  place 
where  its  principal  business  is  located  within  the  United  States, 
in  such  form  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  shall  prescribe, 
shall  render  a  true  and  accurate  return  under  oath  or  affirma- 
tion of  its  president,  vice  president,  or  other  principal  officer, 
and  its  treasurer  or  assistant  treasurer,  to  the  collector  of  in- 
ternal revenue  for  the  district  in  which  it  has  its  principal 
place  of  business,  setting  forth  (first)  the  total  amount  of  its 
paid-up  capital  stock  outstanding,  or  if  no  capital  stock,  its 
capital  employed  in  business,  at  the  close  of  the  year ;  (second) 
the  total  amount  of  its  bonded  and  other  indebtedness  at  the 
close  of  the  year;  (third)  the  gross  amount  of  its  income,  re- 
ceived during  such  year  from  all  sources,  and  if  organized  un- 
der the  laws  of  a  foreign  country  the  gross  amount  of  its  income 
received  within  the  year  from  business  transacted  and  capital 
invested  within  the  United  States;  (fourth)  the  total  amount 
of  all  its  ordinary  and  necessary  expenses  paid  out  of  earnings 
in  the  maintenance  and  operation  of  the  business  and  properties 
of  such  corporation,  joint-stock  company  or  association,  or 
insurance  company  within  the  year,  stating  separately  all 
rentals  or  other  payments  required  to  be  made  as  a  condition 
to  the  continued  use  or  possession  of  property,  and  if  organized 
under  the  laws  of  a  foreign  country  the  amount  so  paid  in  the 
maintenance  and  operation  of  its  business  within  the  United 
States ;  (fifth)  the  total  amount  of  all  losses  actually  sustained 
during  the  year  and  not  compensated  by  insurance  or  otherwise, 
stating  separately  any  amounts  allowed  for  depreciation  of 
property,  and  in  case  of  insurance  companies  the  net  addition, 
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if  any,  required  by  law  to  be  made  within  the  year  to  reserve 
funds  and  the  sums  other  than  dividends  paid  within  the  year 
on  policy  and  annuity  contracts :  Provided  further.  That  mutual 
fire  insurance  companies  requiring  their  members  to  make  pre- 
mium deposits  to  provide  for  losses  and  expenses  shall  not  re- 
turn as  income  any  portion  of  the  premium  deposits  returned 
to  their  policyholders,  but  shall  return  as  taxable  income  all 
income  received  by  them  from  all  other  sources  plus  such  por- 
tions of  the  premium  deposits  as  are  retained  by  the  companies 
for  purposes  other  than  the  payment  of  losses  and  expenses 
and  reinsurance  reserves :  Provided  further y  That  mutual  marine 
insurance  companies  shall  include  in  their  return  of  gross  in- 
come gross  premiums  collected  and  received  by  them  less 
amounts  paid  for  reinsurance,  but  shall  be  entitled  to  include  in 
deductions  from  gross  income  amounts  repaid  to  policyholders 
on  account  of  premiums  previously  paid  by  them,  and  interest 
paid  upon  such  amounts  between  the  ascertainment  thereof  and 
the  payment  thereof  and  life  insurance  companies  shall  not 
include  as  income  in  any  year  such  portion  of  any  actual  pre- 
mium received  from  any  individual  policyholder  as  shall  have 
been  paid  back  or  credited  to  such  individual  policyholder,  or 
treated  as  an  abatement  of  premium  of  such  individual  policy- 
holder, within  such  year;  and  in  case  of  a  corporation,  joint- 
stock  company  or  association,  or  insurance  company,  organized 
under  the  laws  of  a  foreign  country,  all  losses  actually  sustained 
by  it  during  the  year  in  business  conducted  by  it  within  the 
United  States,  not  compensated  by  insurance  or  otherwise, 
stating  separately  any  amounts  allowed  for  depreciation  of 
property,  and  in  case  of  insurance  companies  the  net  addition, 
if  any,  required  by  law  to  be  made  within  the  year  to  reserve 
funds  and  the  sums  other  than  dividends  paid  within  the  year 
on  policy  and  annuity  contracts:  Prornded  further.  That  mu- 
tual fire  insurance  companies  requiring  their  members  to  make 
premium  deposits  to  provide  for  losses  and  expenses  shall  not 
return  as  income  and  portion  of  the  premium  deposits  returned 
to  their  policyholders,  but  shall  return  as  taxable  income,  all 
income  received  by  them  from  all  other  sources,  plus  such  por- 
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tions  of  the  premium  deposits  as  are  retained  by  the  companies 
for  purposes  other  than  the  payment  of  losses  and  expenses 
and  reinsurance  reserves:  Provided  further^  That  mutual 
marine  insurance  companies  shall  include  in  their  return  of 
gross  income  gross  premiums  collected  and  received  by  them 
less  amounts  paid  for  reinsurance,  but  shall  be  entitled  to  in- 
clude in  deductions  from  gross  income  amounts  repaid  to  policy- 
holders on  account  of  premiums  previously  paid  by  them,  and 
interest  paid  upon  such  amounts  between  the  ascertainment 
thereof  and  the  payment  thereof,  and  life  insurance  companies 
shall  not  include  as  income  in  any  year  such  portion  of  any 
actual  premium  received  from  any  individual  policyholder,  as 
shall  have  been  paid  back  or  credited  to  such  individual  policy- 
holder, or  treated  as  an  abatement  of  premium  of  such  indi- 
vidual policyholder,  within  such  year;  (sixth)  the  amount  of 
interest  accrued  and  paid  within  the  year  on  its  bonded  or  other 
indebtedness  not  exceeding  one-half  of  the  sum  of  its  interest 
bearing  indebtedness  and  its  paid-up  capital  stock,  outstanding 
at  the  close  of  the  year,  or  if  no  capital  stock,  the  amount  of 
interest  paid  within  the  year  on  an  amount  of  indebtedness  not 
exceeding  the  amount  of  capital  employed  in  the  business  at  the 
close  of  the  year,  and  in  the  case  of  a  bank,  banking  association, 
or  trust  company,  stating  separately  all  interest  paid  by  it  with- 
in the  year  on  deposits ;  or  in  case  of  a  corporation,  joint-stock 
company  or  association,  or  insurance  company,  organized  under 
the  laws  of  a  foreign  country,  interest  so  paid  on  its  bonded 
or  other  indebtedness  to  an  amount  of  such  bonded  or  other 
indebtedness  not  exceeding  the  proportion  of  its  paid-up  capi- 
tal stock  outstanding  at  the  close  of  the  year,  or  if  no  capital 
stock,  the  amount  of  capital  employed  in  the  business  at  the 
close  of  the  year,  which  the  gross  amount  of  its  income  for  the 
year  from  business  transacted  and  capital  invested  within  the 
United  States  bears  to  the  gross  amount  of  its  income  derived 
from  all  sources  within  and  without  the  United  States; 
(seventh)  the  amount  paid  by  it  within  the  year  for  taxes  irti- 
posed  under  the  authority  of  the  United  States  and  separately 
the  amount  so  paid  by  it  for  taxes  imposed  by  the  Govern- 
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ment  of  any  foreign  country ;  (eighth)  the  net  Income  of  such 
corporation,  joint-stock  company  or  association,  or  insurance 
company,  after  making  the  deductions  in  this  subsection  author- 
ized. All  such  returns  shall  as  received  be  transmitted  forth- 
with by  the  collector  to  the  Commissioner  of  Internal  Revenue. 

All  assessments  shall  be  made  and  the  several  corporations, 
joint-stock  companies  or  associations,  and  insurance  companies 
shall  be  notified  of  the  amount  for  which  they  are  respectively 
liable  on  or  before  the  first  day  of  June  of  each  successive  year, 
and  said  assessment  shall  be  paid  on  or  before  the  thirtieth  day 
of  June:  Providedy  That  every  corporation,  joint-stock  com- 
pany or  association,  and  insurance  company,  computing  taxes 
upon  the  income  of  the  fiscal  year  which  it  may  designate  in 
the  manner  hereinbefore  provided,  shall  pay  the  taxes  due  under 
its  assessment  within  one  hundred  and  twenty  days  after  the 
date  upon  which  it  is  required  to  file  its  list  or  return  of  income 
for  assessment;  except  in  cases  of  refusal  or  neglect  to  make 
such  return,  and  in  cases  of  false  or  fraudulent  returns,  in  which 
cases  the  Commissioner  of  Internal  Revenue  shall,  upon  the 
discovery  thereof,  at  any  time  within  three  years  after  said 
return  is  due,  make  a  return  upon  information  obtained  as  pro- 
vided for  in  this  section  or  by  existing  law,  and  the  assessment 
made  by  the  Commissioner  of  Internal  Revenue  thereon  shall 
be  paid  by  such  corporation,  joint-stock  company  or  associa- 
tion, or  insurance  company  immediately  upon  notification  of  the 
amount  of  such  assessment;  and  to  any  sum  or  sums  due  and 
unpaid  after  the  thirtieth  day  of  June  In  any  year,  or  after 
one  hundred  and  twenty  days  from  the  date  on  which  the  return 
of  income  is  required  to  be  made  by  the  taxpayer,  and  after  ten 
days  notice  and  demand  thereof  by  the  collector,  there  shall 
be  added  the  sum  of  5  per  centum  on  the  amount  of  tax  unpaid 
and  interest  at  the  rate  of  1  per  centum  per  month  upon  said 
tax  from  the  time  the  same  becomes  due. 

(d)  When  the  assessment  shall  be  made,  as  provided  in  this 
section,  the  returns,  together  with  any  corrections  thereof  which 
may  have  been  made  by  the  commissioner,  shall  be  filed  in  the 
office  of  the  Commissioner  of  Internal  Revenue  and  shall  con- 
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stitute  public  records  and  be  open  to  inspection  as  such :  Pro-- 
videdf  That  any  and  all  such  returns  shall  be  open  to  inspection 
only  upon  the  order  of  the  President,  under  rules  and  regula- 
tions to  be  prescribed  by  the  Secretary  of  the  Treasury  and 
approved  by  the  President :  Provided  further^  That  the  proper 
officers  of  any  State  imposing  a  general  income  tax  may,  upon 
the  request  of  the  governor  thereof,  have  access  to  said  returns 
or  to  an  abstract  thereof,  showing  the  name  and  income  of  each 
such  corporation,  joint  stock  company,  association  or  insurance 
company,  at  such  times  and  in  such  manner  as  the  Secretary  of 
the  Treasury  may  prescribe. 

If  any  of  the  corporations,  joint-stock  companies  or  associa- 
tions, or  insurance  companies  aforesaid,  shall  refuse  or  neglect 
to  make  a  return  at  the  time  or  times  hereinbefore  specified  in 
each  year,  or  shall  render  a  false  or  fraudulent  return,  such  cor- 
poration, joint-stock  company  or  association,  or  insurance  com- 
pany shall  be  liable  to  a  penalty  of  not  exceeding  $10,000. 

H.  That  the  word  "State"  or  "United  States"  when  used  in 
this  section  shall  be  construed  to  include  any  Territory,  Alaska, 
the  District  of  Columbia,  Porto  Rico,  and  the  Philippine  Is- 
lands, when  such  construction  is  necessary  to  carry  out  its  pro- 
visions. 

I.  That  sections  thirty-one  hundred  and  sixty-seven,  thirty- 
one  hundred  and  seventy-two,  thirty-one  hundred  and  seventy- 
three  and  thirty-one  hundred  and  seventy-six  of  the  Revised 
Statutes  of  the  United  States  as  amended  are  hereby  amended 
so  as  to  read  as  follows: 

"Sec.  8167.  It  shall  be  unlawful  for  any  collector,  deputy 
collector,  agent,  clerk,  or  other  officer  or  employee  of  the 
United  States  to  divulge  or  to  make  known  in  any  manner 
whatever  not  provided  by  law  to  any  person  the  operations,  style 
of  work,  or  apparatus  of  any  manufacturer  or  producer  vis- 
ited by  him  in  the  discharge  of  his  official  duties,  or  the  amount 
or  source  of  income,  profits,  losses,  expenditures,  or  any  par- 
ticular thereof,  set  forth  or  disclosed  in  any  income  return  by 
any  person  or  corporation,  or  to  permit  any  income  return  or 
copy  thereof  or  any  book  containing  any  abstract  or  particu- 
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lars  thereof  to  be  seen  or  examined  by  any  person  except  as 
provided  by  law;  and  it  shall  be  unlawful  for  any  person  to 
print  or  publish  in  any  manner  whatever  not  provided  by  law 
any  income  return  or  any  part  thereof  or  the  amount  or  source 
of  income,  profits,  losses,  or  expenditures  appearing  in  any 
income  return ;  and  any  offense  against  the  foregoing  provision 
shall  be  a  misdemeanor  and  be  punished  by  a  fine  not  exceeding 
$1,000  or  by  imprisonment  not  exceeding  one  year,  or  both, 
at  the  discretion  of  the  court;  and  if  the  offender  be  an  officer 
or  employee  of  the  United  States  he  shall  be  dismissed  from 
office  and  be  incapable  thereafter  of  holding  any  office  under 
the  Government. 

"Sec.  3172.  Every  collector  shall,  from  time  to  time,  cause 
his  deputies  to  proceed  through  every  part  of  his  district  and 
inquire  after  and  concerning  all  persons  therein  who  are  liable 
to  pay  any  internal-revenue  tax,  and  all  persons  owning  or 
having  the  care  and  management  of  any  objects  liable  to  paj 
any  tax,  and  to  make  a  list  of  such  persons  and  enumerate  said 
objects. 

"Sec.  8178.  It  shall  be  the  duty  of  any  person,  partner- 
ship, firm,  association,  or  corporation,  made  liable  to  any  duty, 
special  tax,  or  other  tax  imposed  by  law,  when  not  otherwise 
provided  for,  in  case  of  a  special  tax,  on  or  before  the  thirty- 
first  day  of  July  in  each  year,  in  case  of  income  tax  on  or  be- 
fore the  first  day  of  March  in  each  year,  and  in  other  cases 
before  the  day  on  which  the  taxes  accrue,  to  make  a  list  or 
return,  verified  by  oath  or  affirmation,  to  the  collector  or  a 
deputy  collector  of  the  district  where  located,  of  the  articles 
or  objects,  including  the  amount  of  annual  income  charged  with 
a  duty  or  tax,  the  quantity  of  goods,  wares  and  merchandise 
made  or  sold  and  charged  with  a  tax,  the  several  rates  and  ag- 
gregate amount,  according  to  the  forms  and  regulations  to 
be  prescribed  by  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  for  which  such 
person,  partnership,  firm,  association,  or  corporation  is  liable: 
Provided^  That  if  any  person  liable  to  pay  any  dui^  or  tax, 
or  owning,  possessing,  or  having  the  care  or  management  of 


APPENDIX  467 

property,  goods,  wares,  and  merchandise,  articles  or  objects 
liable  to  pay  any  duty,  tax,  or  license,  sliall  fail  to  make  and 
exhibit  a  list  or  return  required  by  law,  but  shall  consent  to 
disclose  the  particulars  of  any  and  all  the  property,  goods, 
wares,  and  merchandise,  articles,  and  objects  liable  to  pay  any 
duty  or  tax,  or*  any  business  or  occupation  liable  to  pay  any 
tax  as  aforesaid,  then,  and  in  that  case,  it  shall  be  the  duty 
of  the  collector  or  deputy  collector  to  make  such  list  or  return, 
which,  being  distinctly  read,  consented  to,  and  signed  and  veri- 
fied  by  oath  or  affirmation  by  the  persons  so  owning,  possessing, 
or  having  the  care  and  management  as  aforesaid,  may  be  re- 
ceived as  the  list  of  such  person:  Provided  further^  That  in 
case  no  annual  list  or  return  has  been  rendered  by  such  person 
to  the  collector  or  deputy  collector  as  required  by  law,  and 
the  person  shall  be  absent  from  his  or  her  residence  or  place 
of  business  at  the  time  the  collector  or  a  deputy  collector  shall 
call  for  the  annual  list  or  return,  it  shall  be  the  duty  of  such 
collector  or  deputy  collector  to  leave  at  such  place  of  residence 
or  business,  with  some  one  of  suitable  age  and  discretion,  if 
such  be  present,  otherwise  to  deposit  in  the  nearest  post  office, 
a  note  or  memorandum  addressed  to  such  person,  requiring  him 
or  her  to  render  to  such  collector  or  deputy  collector  the  list 
or  return  required  by  law  within  ten  days  from  the  date  of 
such  note  or  memorandum,  verified  by  oath  or  affirmation.  And 
if  any  person,  on  being  notified  or  required  as  aforesaid,  shall 
refuse  or  neglect  to  render  such  list  or  return  within  the  time 
required  as  aforesaid,  or  whenever  any  person  who  is  required 
to  deliver  a  monthly  or  other  return  of  objects  subject  to  tax 
fails  to  do  so  at  the  time  required,  or  delivers  any  return  which, 
in  the  opinion  of  the  collector,  is  false  or  fraudulent,  or  con- 
tains any  undervaluation  or  understatement,  it  shall  be  lawful 
for  the  collector  to  smnmon  such  person,  or  any  other  person 
having  possession,  custody,  or  care  of  books  of  account  con- 
taining entries  relating  to  the  business  of  such  person,  or  any 
other  person  he  may  deem  proper,  to  appear  before  him  and 
produce  such  books,  at  a  time  and  place  named  in  the  summons, 

and  to  give  testimony  or  answer  interrogatories,  under  oath, 
Xn-80 
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respecting  any  objects  liable  to  tax  or  the  returns  thereof. 
The  collector  may  summon  any  person  residing  or  found  withm 
the  State  in  which  his  district  lies ;  and  when  the  person  intended 
to  be  sunmioned  does  not  reside  and  can  not  be  found  within 
such  State,  he  may  enter  any  collection  district  where  such  per- 
son may  be  found  and  there  make  the  examination  herein  author- 
ized. And  to  this  end  he  may  there  exercise  all  the  authority 
which  he  might  lawfully  exercise  in  the  district  for  which  he 
was  commissioned. 

"Sec.  8176.  When  any  person,  corporation,  company,  or 
association  refuses  or  neglects  to  render  any  return  or  list 
required  by  law,  or  renders  a  false  or  fraudulent  return  or  list, 
the  collector  or  any  deputy  collector  shall  make,  according  to 
the  best  information  which  he  can  obtain,  including  that  de- 
rived from  the  evidence  ehcited  by  the  examination  of  the  col- 
lector, and  on  his  own  view  and  information,  such  list  or  return, 
according  to  the  form  prescribed,  of  the  income,  property,  and 
objects  liable  to  tax  owned  or  possessed  or  imder  the  care  or 
management  of  such  person  or  corporation,  company  or  asso- 
ciation, and  the  Commissioner  of  Internal  Revenue  shall  assess 
all  taxes  not  paid  by  stamps,  including  the  amount,  if  any,  due 
for  special  tax,  income  or  other  tax,  and  in  case  of  any  return 
of  a  false  or  fraudulent  list  or  valuation  intentionally  he  shall 
add  100  per  centum  to  such  tax;  and  in  case  of  a  refusal  or 
neglect,  except  in  cases  of  sickness  or  absence,  to  make  a  list 
or  return,  or  to  verify  the  same  as  aforesaid,  he  shall  add  50 
per  centum  to  such  tax.  In  case  of  neglect  occasioned  by  sick- 
ness or  absence  as  aforesaid  the  collector  may  allow  such  fur- 
ther time  for  making  and  delivering  such  list  or  return  as  he 
may  deem  necessary,  not  exceeding  thirty  days.  The  amount 
so  added  to  the  tax  shall  be  collected  at  the  same  time  and  In 
the  same  manner  as  the  tax  unless  the  neglect  or  falsity  is  dis- 
covered after  the  tax  has  been  paid,  in  which  case  the  amount 
so  added  shall  be  collected  in  the  same  manner  as  the  tax ;  and 
the  list  or  return  so  made  and  subscribed  by  such  collector  or 
deputy  collector  shall  be  held  prima  facie  good  and  su£5cieDt  for 
all  legal  purposes," 
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J.  That  it  shall  be  the  duty  of  every  collector  of  internal 
revenue,  to  whom  any  payment  of  any  taxes  other  than  the  tax 
represented  by  an  adhesive  stamp  or  other  engraved  stamp  is 
made  under  the  provisions  of  this  section,  to  give  to  the  person 
making  such  payment  a  full  written  or  printed  receipt,  express- 
ing the  amount  paid  and  the  particular  account  for  which  such 
payment  was  made;  and  whenever  such  payment  is  made  such 
collector  shall,  if  required,  give  a  separate  receipt  for  each  tax 
paid  by  any  debtor,  on  account  of  payments  made  to  or  to  be 
made  by  him  to  separate  creditors  in  such  form  that  such  debtor 
can  conveniently  produce  the  same  separately  to  his  several 
creditors  in  satisfaction  of  their  respective  demands  to  the 
amounts  specified  in  such  receipts;  and  such  receipts  shall  be 
sufficient  evidence  in  favor  of  such  debtor  to  justify  him  in  with- 
holding the  amount  therein  expressed  from  his  next  payment  to 
his  creditor ;  but  such  creditor  may,  upon  giving  to  his  debtor 
a  full  written  receipt,  acknowledging  the  payment  to  him  of 
whatever  sum  may  be  actually  paid,  and  accepting  the  amount 
of  tax  paid  as  aforesaid  (specifying  the  same)  as  a  further 
satisfaction  of  the  debt  to  that  amount,  require  the  Surrender 
to  him  of  such  collector's  receipt. 

K.  That  jurisdiction  is  hereby  conferred  upon  the  district 
courts  of  the  United  States  for  the  district  within  which  any 
person  summoned  under  this  section  to  appear  to  testify  or  to 
produce  books  shall  reside,  to  compel  such  attendance,  produc- 
tion of  books,  and  testimony  by  appropriate  process. 

L.  That  all  administrative,  special,  and  general  provisions 
of  law,  including  the  laws  in  relation  to  the  assessment,  remis- 
sion, collection,  and  refund  of  internal-revenue  taxes  not  here- 
tofore specifically  repealed  and  not  inconsistent  with  the  pro- 
visions of  this  section,  are  hereby  extended  and  made  applicable 
to  all  the  provisions  of  this  section  and  to  the  tax  herein  im- 
posed. 

M.  That  the  provisions  of  this  section  shall  extend  to  Porto 
Rico  and  the  Philippine  Islands:  Provided^  That  the  adminis- 
tration of  the  law  and  the  collection  of  the  taxes  imposed  in 
Porto  Rico  and  the  Philippine  Islands  shall  be  by  the  appro- 
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priate  internal-revenue  officers  of  those  governments,  and  all 
revenues  collected  in  Porto  Rico  and  the  Philippine  Islands 
thereunder  shall  accrue  intact  to  the  general  governments, 
thereof,  respectively:  And  provided  further^  That  the  juris- 
diction in  this  section  conferred  upon  the  district  courts  of  the 
United  States  shall,  so  far  as  the  Philippine  Islands  are  con- 
cerned, be  vested  in  the  courts  of  the  first  instance  of  said  is- 
lands :  And  provided  further y  That  nothing  in  this  section  shall 
be  held  to  exclude  from  the  computation  of  the  net  income  the 
compensation  paid  any  official  by  the  governments  of  the  Dis- 
trict of  Columbia,  Porto  Rico  and  the  Philippine  Islands  or 
the  political  subdivisions  thereof. 


APPENDIX  V 

The  following  is  the  text  of  the  so-called  **seven  sisters 
law"  of  New  Jersey.  The  effect  of  these  acts  is  so  impor- 
tant that  they  are  given  in  full : 

CHAPTER  13,  LAWS  OF  1918 

An  Act  to  define  trusts,  and  to  provide  for  criminal  penalties 
and  punishment  of  corporations,  firms  and  persons,  and  to 
promote  free  competition  in  commerce  and  all  classes  of 
business,  both  intrastate  business  and  interstate  business, 
engaged  in  and  carried  on  by  or  through  any  corporation, 
firm  or  person. 

Be  rr  enacted  hy  the  Senate  and  General  Assembly  of  the 
State  of  New  Jersey: 

1.  A  trust  is  a  combination  or  agreement  between  corpora- 
tions, firms  or  persons,  any  two  or  more  of  them,  for  the  fol- 
lowing purposes,  and  such  trust  is  hereby  declared  to  be  illegal 
and  indictable: 

( 1 )  To  create  or  carry  out  restrictions  in  trade  or  to  ac- 
quire a  monopoly,  either  in  intrastate  or  interstate  business 
or  commerce. 
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(2)  To  limit  or  reduce  the  production  or  increase  the  price 
of  merchandise  or  of  any  commodity. 

(S)  To  prevent  competition  in  manufacturing,  making, 
transporting,  selling  and  purchasing  of  merchandise,  produce 
or  any  commodity. 

(4)  To  fix  at  any  standard  or  figure,  whereby  its  price  to 
the  public  or  consumer  shall  in  any  manner  be  controlled, 
any  article  or  commodity  or  merchandise,  produce  or  com- 
merce intended  for  sale,  use  or  consumption  in  this  State  or 
elsewhere. 

(5)  To  make  any  agreement  by  which  they  directly  or 
indirectly  preclude  a  free  and  unrestricted  competition  among 
themselves,  or  any  purchaser  or  consumers,  in  the  sale  or 
transportation  of  any  article  or  commodity,  either  by  pooling, 
withholding  from  the  market  or  selling  at  a  fixed  price,  or 
in  any  other  manner  by  which  the  price  might  be  affected. 

(6)  To  make  any  secret  oral  agreement  or  arrive  at  an 
understanding  without  express  agreement  by  which  they  di- 
rectly or  indirectly  preclude  a  free  €ind  unrestricted  competi- 
tion among  themselves,  or  any  purchaser  or  consumer,  in  the 
sale  or  transportation  of  any  article,  either  by  pooling,  with- 
holding from  the  market,  or  selling  at  a  fixed  price,  or  in 
any  other  manner  by  which  the  price  might  be  affected. 

2.  Any  person  or  corporation  guilty  of  violating  arty  of  the 
provisions  of  this  act  shall  be  adjudged  guilty  of  a  mis- 
demeanor, and  punished  accordingly  on  conviction. 

S.  Whenever  an  incorporated  company  shall  be  guilty  of  the 
violation  of  any  of  the  provisions  of  this  act,  the  offence 
shall  be  deemed  to  be  also  that  of  the  individual  directors,  of 
such  corporation,  ordering  or  doing  any  of  such  prohibited 
acts  and  on  conviction  thereof  they  shall  be  punished  accord- 
ingly. 

4.  In  addition  to  the  punishment  which  may  be  imposed  for 
the  misdemeanor  the  charter  of  the  offending  corporation  may 
be  revoked  in  appropriate  proceedings  by  the  Attomey-Greneral 
of  this  State. 

5.  Nothing  in  this  act  contained  shall  operate  to  deprive 
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any  corporation  of  any  right  or  power  given  or  granted  by 
section  forty-nine  of  the  act  entitled  "An  act  concerning 
corporations  (Revision  of  1896),*'  and  the  words  "article" 
and  "commodities"  in  this  act  are  to  be  construed  as  syn- 
onymous with  natural  products,  manufactured  products,  and 
goods,  wares  and  merchandise. 

6.  If  any  part  or  parts  of  this  act  shall  be  held  to  be  in- 
valid or  unconstitutional  the  validity  of  the  other  parts  hereof 
shall  not  thereby  be  affected  or  impaired. 

Approved  February  19,  1918. 

CHAPTER  14,  LAWS  OF  1918. 

A  Further  Supplement  to  an  act  entitled  "An  act  con- 
cerning corporations  (Revision  of  1896),*'  approved  April 
twenty-first,  one  thousand  eight  hundred  and  ninety-six,  for 
the  purpose  of  amending  section  forty-nine  thereof. 

Be  it  enacted  by  the  Senate  and  General  Assembly  of  the 
State  of  New  Jersey: 

1.  Section  forty-nine  of  the  act  entitled  "An  act  concern- 
ing corporations  (Revision  of  1896)"  be  and  the  same  is 
hereby  amended  so  as  to  read  as  follows : 

49.  (1)  Any  corporation  formed  under  this  act  may  pur- 
chase property,  real  and  personal,  and  the  stock  of  any  cor- 
poration, necessary  for  its  business,  and  issue  stock  to  the 
amount  of  the  value  thereof  in  payment  therefor,  subject  to 
the  provisions  hereinafter  set  forth,  and  the  stock  so  issued 
shall  be  full  paid  stock,  and  not  liable  to  any  further  call; 
and  said  corporation  may  also  issue  stock  for  the  amount  it 
actually  pays  for  labor  performed. 

Provided^  That  when  property  is  purchased  the  purchasing 
corporation  must  receive  in  property  or  stock  what  the  same 
is  reasonably  worth  in  money  at  a  fair,  bona  fide  valuation ; 
and  provided  further^  that  no  fictitious  stock  shall  be  issued; 
that  no  stock  shall  be  issued  for  profits  not  yet  earned,  but 
only  anticipated;  and  provided  further ^  that  when  stock  is 
issued  on  the  basis  of  the  stock  of  any  other  corporation  it 
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may  purchase,  no  stock  shall  be  issued  thereon  for  an  amount 
greater  than  the  sum  it  actually  pays  for  such  stock  in  cash 
or  its  equivalent;  and  prtmded  further ^  that  the  property 
purchased  or  the  property  owned  by  the  corporation  whose 
stock  is  purchased  shall  be  cognate  in  character  and  use 
to  the  property  used  or  contemplated  to  be  used  by  the  pur- 
chasing corporation  in  the  direct  conduct  of  its  own  proper 
business;  and  in  all  cases  when  stock  is  to  be  issued  for 
property  purchased,  or  for  the  stock  of  other  corporations 
purchased,  a  statement  in  writing,  signed  by  the  directors  of 
the  purchasing  company  or  by  a  majority  of  them,  shall  be 
filed  in  the  office  of  the  Secretary  of  State,  showing  what 
property  has  been  purchased,  and  what  stock  of  any  other 
corporation  has  been  purchased,  and  the  amoimt  actually 
paid  therefor. 

(S)  That  if  any  certificate  made  in  pursuance  of  this  act, 
shall  be  false  in  any  material  representation,  all  the  officers 
who  sign  the  same,  knowing  it  to  be  false,  shall  be  guilty  of 
misdemeanor,  and  the  directors,  officers  and  agents  of  the 
corporation,  who  wilfully  participate  in  making  it,  shall  be 
guilty  of  misdemeanor.  And  provided  further,  that  any 
corporation  which  shall  purchase  the  stock  of  any  other 
corporation,  or  any  property,  for  the  purpose  of  restraining 
trade  or  commerce,  or  acquiring  a  monopoly,  and  the  direc- 
tors thereof,  participating  therein,  shall  be  guilty  of  a  mis- 
demeanor. 

S.  This  act  shall  take  effect  immediately. 

Approved  February  19,  1913. 

CHAPTER    16,    LAWS    OF    1913. 

A  Further  Supplement  to  the  act  entitled  "An  act  for  the 
punishment  of  crimes  (Revision  of  1898)." 

Be  it  enacted  by  the  Senate  and  General  Assembly  of  the 
State  of  New  Jersey:. 

1.  It  shall  be  unlawful  for  any  person,  firm,  corporation 
or  association,  engaged  in  the  production,  manufacture,  dis- 
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tribution  or  sale  of  any  commodity  of  general  use,  or  render- 
ing any  service  to  the  public,  to  discriminate  between  different 
persons,  firms,  associations  or  corporations,  or  different  sec- 
tions, communities  or  cities  of  the  State,  by  selling  such  com- 
modity or  rendering  such  service  at  a  lower  rate  in  one  section, 
community  or  city  than  another,  or  at  a  different  rate  or 
price  at  a  point  away  from  that  of  production  or  manufac- 
ture as  at  the  place  of  production  or  manufacture,  after 
making  due  allowance  for  the  difference,  if  any,  in  the  grade, 
quality  or  quantity,  and  in  the  actual  cost  of  transportation 
from  the  point  of  production  or  manufacture,  if  the  effect 
or  intent  thereof  is  to  establish  or  maintain  a  virtual  monopoly, 
hindering  competition,  or  restriction  of  trade. 

S.  Any  person  or  corporation  violating  this  act  shall  be 
guilty  of  a  misdemeanor  and  on  conviction  thereof  shall  be 
punished  accordingly. 

S.  This  act  shall  take  effect  immediately. 

Approved  February  19, 1913. 

CHAPTER    16,   LAWS    OF    1918. 

An  Act  to  amend  an  act  entitled  "A  further  supplement  to 
the  act  entitled  *An  act  for  the  punishment  of  crimes,*  ap- 
proved June  fourteenth,  one  thousand  eight  hundred  and 
ninety-eight  (Revision  of  1898),"  which  supplement  was 
approved  June  second,  one  thousand  nine  hundred  and  five. 

Be  rr  enacted  by  the  Senate  and  General  Asgernbly  of  the 
State  of  New  Jersey: 

1.  Section  one  of  the  act  entitled  "A  further  supplement 
to  the  act  entitled  ^An  act  for  the  punishment  of  crimes,'  ap- 
proved June  fourteenth,  one  thousand  eight  hundred  and 
ninety-eight  (Revision  of  1898),"  which  supplement  was  ap- 
proved June  second,  one  thousand  nine  hundred  and  five,  be 
and  the  same  is  hereby  amended  so  as  to  read  as  follows : 

1.  Any  person  or  persons,  who  shall  organize,  or  incor* 
porate,  or  procure  to  be  organized,  or  incorporated,  any 
corporation  or  body  politic,  under  the  laws  of  this  State,  with 
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intent  thereby  to  further,  promote  or  conduct  any  object 
which  is  fraudulent  or  unlawful  under  the  laws  of  this  State, 
or  which  is  intended  to  be  used  in  restraint  of  trade  or  in 
acquiring  a  monopoly,  when  such  corporation  or  body  politic 
^ng&ges  in  interstate  or  intrastate  commerce,  shall  be  guilty 
of  a  misdemeanor. 

S.  Section  two  of  the  said  supplement  shall  be  and  the 
same  is  hereby  amended  so  as  to  read  as  follows: 

^.  Any  person,  or  persons,  being  officers,  directors,  man- 
agers or  employees  of  any  corporation  or  body  politic,  in- 
corporated under  the  laws  of  this  State,  who  shall  wilfully  use, 
operate  or  control  said  corporation  or  body  politic,  or  suffer 
the  same  to  be  used  for  the  furtherance  or  promotion  of  any 
object  fraudulent  or  unlawful  under  the  laws  of  this  State, 
or  who  shall  use  the  same  directly  or  indirectly  in  restraint 
of  trade  or  in  acquiring  a  monopoly,  when  such  corporation 
or  body  politic  engages  in  interstate  or  intrastate  commerce, 
shall  be  guilty  of  a  misdemeanor. 

8.  If  any  part  or  parts  of  this  act  shall  be  declared  to  be 
invalid  or  unconstitutional,  the  other  parts  hereof  shall  not 
thereby  be  affected  or  impaired. 

4.  This  act  shall  take  effect  immediately. 

Approved  February  19,  1913. 

CHAPTER  17,  LAWS  OF  1913. 

An  Act  to  amend  section  one  hundred  and  nine  of  an  act 
entitled  "An  act  concerning  corporations  (Revision  of 
1896),"  approved  April  twenty-first,  one  thousand  eight 
hundred  and  ninety-six. 

Be  it  enacted  by  the  Senate  and  General  Assembly  of  the 
State  of  New  Jersey: 

1.  Section  one  hundred  and  nine  of  the  act  entitled  "An 
act  concerning  corporations  (Revision  of  1896),"  be  and 
the  same  is  hereby  amended  so  as  to  read  as  follows : 

109.  When  two  or  more  corporations  are  merged  or  con- 
solidated the  consolidated  corporation  shall  have  power  and 
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authority  to  issue  bonds  or  other  obligations,  negotiable  or 
otherwise,  and  with  or  without  coupons  or  interest  certificates 
thereto  attached,  to  an  amount  sufficient  with  its  capital  stock 
to  provide  for  all  the  payments  it  will  be  required  to  make 
or  obligations  it  will  be  required  to  assume,  in  order  to  effect 
such  merger  or  consolidation ;  to  secure  the  payment  of  which 
bonds  or  obligations  it  shall  be  lawful  to  mortgage  its  cor- 
porate franchises,  rights,  privileges  and  property,  real,  per- 
sonal and  mixed ;  provided^  such  bonds  shall  not  bear  a  greater 
rate  of  interest  than  six  per  centum  per  ajinum;  the  con- 
solidated corporation  may  issue  capital  stock,  either  common 
or  preferred,  or  both,  to  such  an  amount  as  may  be  necessary, 
to  the  stockholders  of  such  merging  or  consolidating  corpora- 
tion in  exchange  or  payment  for  their  original  shares,  in  the 
manner  and  on  the  terms  specified  in  the  agreement  of  merger, 
or  consolidation,  which  may  fix  the  amount  and  provide  for 
the  issue  of  preferred  stock  based  on  the  property  or  stock 
of  the  merging  or  consolidating  corporation  conveyed  to  the 
consolidated  corporations,  as  well  as  upon  money  capital 
paid  in. 

2.  This  act  shall  take  effect  inimediately. 

Approved  February  19,  191S. 

CHAPTER  18,  LAWS  1913. 

An  Act  to  amend  an  act  entitled  **An  act  concerning  cor- 
porations (Revision  of  1896),'*  approved  April  twenty- 
first,  eighteen  hundred  and  ninety-six. 

Be  it  enacted  by  the  Senate  and  General  Assembly  of  the 
State  of  New  Jersey: 

1.  Section  fifty-one  of  the  act  referred  to  in  the  title  of 
this  act  is  hereby  amended  to  read  as  follows : 

61.  No  corporation  heretofore  organized  or  hereafter  to 
be  organized  under  the  provisions  of  this  act  to  which  this  is 
an  amendment,  or  the  amendments  thereof  or  supplements 
thereto,  except  as  otherwise  provided  therein  or  thereby,  shall 
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hereafter  purchase,  hold,  sell,  assign,  transfer,  mortgage, 
pledge,  or  otherwise  dispose  of  the  shares  of  the  corporate 
stock  of  any  other  corporation  or  corporations  of  this  or 
any  other  State,  or  of  any  bonds,  securities  or  other  evidences 
of  indebtedness  created  by  any  other  corporati9n  or  cor- 
porations of  this  or  any  other  State,  nor  as  owner  of  such 
stock  exercise  any  of  the  rights,  powers  and  privileges  of 
ownership,  including  the  right  to  vote  thereon.  Provided^ 
that  nothing  herein  contained  shall  operate  to  prevent  any 
corporation  or  corporations  from  acquiring  the  bonds,  se- 
curities or  other  evidences  of  indebtedness  created  by  any 
non-competing  corporation  in  payment  of  any  debt  or  debts 
due  from  any  such  non-competing  corporation ;  nor  to  prevent 
any  corporation  or  corporations  created  under  the  laws  of 
this  State  from  purchasing  as  a  temporary  investment  out  of 
its  surplus  earnings,  reserved  under  the  provisions  of  this  act, 
as  a  working  capital,  bonds,  securities  or  evidences  of  indebted- 
ness created  by  any  non-competing  corporation  or  corpora- 
tions of  this  or  any  other  State,  or  from  investing  in  like 
securities  any  funds  held  by  it  for  the  benefit  of  its  employees 
or  any  funds  held  for  insurance,  rebuilding  or  depreciating 
purposes;  nor  to  prevent  any  corporation  or  corporations 
created  under  the  laws  of  this  State  from  purchasing  the 
bonds,  securities  or  other  evidences  of  indebtedness  created 
by  any  corporation  the  stock  of  which  may  lawfully  be  pur- 
chased under  the  authority  given  by  section  forty-nine  of  the 
act  entitled  "An  act  concerning  corporations  (Revision  of 
1896)";  providedy  also^  that  nothing  herein  contained  shall 
be  held  to  affect  or  impair  any  right  heretofore  acquired  in 
pursuance  of  the  section  hereby  amended,  by  any  corporation 
created  under  the  laws  of  this  State. 

2.  All  acts  and  parts  of  acts  inconsistent  herewith  are  here- 
by repealed,  and  this  act  shall  take  effect  immediately. 

Approved  February  19, 1918. 


478  COMMERCIAL   LAW 

CHAPTER  19,  LAWS  1918. 

A  Further  Supplement  to  an  act  entitled  ^^An  act  con- 
cerning corporations  (Revision  of  1896),'*  approved  April 
twenty-first,  one  thousand  eight  hundred  and  ninety-six. 

Be  it  enacted  by  the  Senate  and  General  Assembly  of  the 
State  of  New  Jersey: 

1.  A  merger  of  corporations  made  under  the  provisions  of 
the  act  to  which  this  act  is  a  supplement  shall  not  in  any 
manner  impair  the  rights  of  any  creditor  of  either  of  the 
merged  corporations. 

9,,  Before  any  merger  of  corporations  can  be  made,  the 
approval  thereof  in  writing  by  the  Board  of  Public  Utility 
Commissioners  of  this  State  shall  be  obtained  by  said  cor- 
porations and  filed  in  the  office  of  the  Secretary  of  State,  with 
the  names  of  the  directors  of  each  of  said  corporations  which 
assent  to  the  merger. 

8.  Every  corporation,  and  the  directors  thereof,  procuring 
or  assenting  to  such  merger  without  complying  with  the  pro- 
visions hereinbefore  contained,  shall  be  guilty  of  a  misdemeanor 
and  punishable  accordingly. 

4.  This  act  shall  take  effect  immediately. 

Approved  February  19,  1918. 

APPENDIX  VI 

EXTRACTS   OF   THE   FEDERAL   ANTI-TRUST   ACT 

(CLAYTON  ACT)  IN  EFFECT 
.     SEPTEMBER  26,  1914. 

(47)  "Commerce,"  as  used  herein,  means  trade  or  com- 
merce among  the  several  States  and  with  foreign  nations,  or 
between  the  District  of  Columbia  or  any  Territory  of  the 
United  States  and  any  State,  Territory,  or  foreign  nation,  or 
between  any  insular  possessions  or  other  places  under  the 
jurisdiction  of  the  United  States,  or  between  any  such  posses- 
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sion  or  place  and  any  State  or  Territory  of  the  United  States 
or  the  District  of  Columbia  or  any  foreign  nation,  or  within 
the  District  of  Columbia  or  any  Territory  or  any  insular  pos- 
session or  other  place  under  the  jurisdiction  of  the  United 
States:  Provided,  That  nothing  in  this  Act  contained  shall 
apply  to  the  Philippine  Islands. 

(48)  The  word  "person"  or  **persons"  wherever  used  in  this 
Act  shall  be  deemed  to  include  corporations  and  associations 
existing  under  or  authorized  by  the  laws  of  either  the  United 
States,  the  laws  of  any  of  the  Territories,  the  laws  of  any 
State,  or  the  laws  of  any  foreign  country, 

(49)  Section  2u  That  it  shall  be  unlawful  for  any  person 
engaged  in  commerce,  in  the  course  of  such  commerce,  either 
directly  or  indirectly,  to  discriminate  in  price  between  differ- 
ent purchasers  of  commodities,  which  commodities  are  sold 
for  use,  consumption,  or  resale  within  the  United  States  or 
any  Territory  thereof  or  the  District  of  Columbia  or  any 
insular  possession  or  other  place  under  the  jurisdiction  of 
the  United  States,  where  the  effect  of  such  discrimination  may 
be  to  substantially  lessen  competition  or  tend  to  create  a 
monopoly  in  any  line  of  commerce:  Provided,  That  nothing 
herein  contained  shall  prevent  discrimination  in  price  between 
purchasers  of  commodities  on  account  of  differences  in  the 
grade,  quality,  or  quantity  of  the  commodity  sold,  or  that 
makes  only  due  allowance  for  difference  in  the  cost  of  selling 
or  transportation,  or  discrimination  in  price  in  the  same  or 
different  communities  made  in  good  faith  to  meet  competition : 
And  provided  further.  That  nothing  herein  contained  shall  pre- 
vent persons  engaged  in  selling  goods,  wares,  or  merchandise  in 
commerce  from  selecting  their  own  customers  in  bona  fide 
transactions  and  not  in  restraint  of  trade. 

Section  8.  That  it  shall  be  unlawful  for  any  person  en- 
gaged in  commerce,  in  the  course  of  such  commerce,  to  lease 
or  make  a  sale  or  contract  for  sale  of  goods,  wares,  merchan- 
dise, machinery,  supplies  or  other  commodities,  whether 
patented  or  unpatented,  for  use,  consumption  or  resale  within 
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the  United  States  or  any  Territory  thereof  or  the  District  of 
Columbia  or  any  insular  possession  or  other  place  under  the 
jurisdiction  of  the  United  States,  or  fix  a  price  charged 
therefor,  or  discount  from,  or  rebate  upon,  such  price,  on  the 
condition,  agreement  or  understanding  that  the  lessee  or  pur- 
chaser thereof  shall  not  use  or  deal  in  the  goods,  wares,  mer- 
chandise, machinery,  supplies  or  other  commodities  of  a  com- 
petitor or  competitors  of  the  lessor  or  seller,  where  the  effect 
of  such  lease,  sale,  or  contract  for  sale  or  such  condition, 
agreement  or  understanding  may  be  to  substantially  lessen 
competition  or  tend  to  create  a  monopoly  in  any  line  of  com- 
merce. 

Section  4.  That  any  person  who  shall  be  injured  in  his 
business  or  property  by  reason  of  anything  forbidden  in  the 
anti-trust  laws  may  sue  therefor  in  any  district  court  of  the 
United  States  in  the  district  in  which  the  defendant  resides  or 
is  found  or  has  an  agent,  without  respect  to  the  amount  in 
controversy,  and  shall  recover  threefold  the  damages  by  him 
sustained,  and  the  cost  of  suit,  including  a  reasonable  attor- 
ney's fee. 

Section  6.  That  a  final  judgment  or  decree  hereafter 
rendered  in  any  criminal  prosecution  or  in  any  suit  or  proceed- 
ing in  equity  brought  by  or  on  behalf  of  the  United  States 
under  the  anti-trust  laws  to  the  effect  that  a  defendant  has 
violated  said  laws  shall  be  prima  facie  evidence  against  such 
defendant  in  any  suit  or  proceeding  brought  by  any  other 
party  against  such  defendant  under  said  laws  as  to  all  matters 
respecting  which  said  judgment  or  decree  would  be  an  estoppel 
as  between  the  parties  thereto:  Provided,  That  this  section 
shall  not  apply  to  consent  judgments  or  decrees  entered  be- 
fore any  testimony  has  been  taken:  Provided  further,  That 
rendered  in  criminal  proceedings  or  suits  in  equity  now  pend- 
this  section  shall  not  apply  to  consent  judgments  or  decrees 
ing,  in  which  the  taking  of  testimony  has  been  commenced  but 
has  not  been  concluded,  provided  such  judgments  or  decrees 
are  rendered  before  any  further  testimony  is  taken. 
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(54)  Section  6.  That  the  labor  of  a  human  being  is  not  a  com- 
modity or  article  of  commerce.  Nothing  contained  in  the  anti- 
trust laws  shall  be  construed  to  forbid  the  existence  and  opera- 
tion of  labor,  agricultural,  or  horticultural  organizations,  in- 
stituted for  the  purposes  of  mutual  help,  and  not  having 
capital  stock  or  conducted  for  profit,  or  to  forbid  or  restrain 
individual  members  of  such  organizations,  from  lawfully  carry- 
ing out  the  legitimate  objects  thereof;  nor  shall  such  organiza- 
tions, or  the  members  thereof,  be  held  or  construed  to  be  illegal 
combinations  or  conspiracies  in  restraint  of  trade,  under  the 
anti-trust  laws. 

(55)  Section  7.  That  no  corporation  engaged  in  commerce 
shall  acquire,  directly  or  indirectly,  the  whole  or  any  part  of 
the  stock  or  other  share,  capital  of  another  corporation  en- 
gaged also  in  commerce  where  the  eiFect  of  such  acquisition 
may  be  to  substantially  lessen  competition  between  the  corpor- 
ation whose  stock  is  so  acquired  and  the  corporation  making 
the  acquisition,  or  to  restrain  such  commerce  in  any  section 
or  community,  or  tend  to  create  a  monopoly  of  any  line  of 
commerce. 

(56)  No  corporation  shall  acquire,  directly  or  indirectly, 
the  whole  or  any  part  of  the  stock  or  other  share,  capital  of 
two  or  more  corporations  engaged  in  commerce  where  the  effect 
of  such  acquisition,  or  the  use  of  such  stock  by  the  voting  or 
granting  of  proxies  or  otherwise,  may  be  to  substantially 
lessen  competition  between  such  corporations,  or  any  of  them, 
whose  stock  or  other  share  capital  is  so  acquired,  or  to  restrain 
such  commerce  in  any  section  or  community,  or  tend  to  create 
a  monopoly  of  any  line  of  commerce. 

(57)  This  section  shall  not  apply  to  corporations  purchas- 
ing such  stock  solely  for  investment  and  not  using  the  same  by 
voting  or  otherwise  to  bring  about,  or  in  attempting  to  bring 
about,  the  substantial  lessening  of  competition.  Nor  shall  any- 
thing contained  in  this  section  prevent  a  corporation  engaged 
in  commerce  from  causing  the  formation  of  subsidiary  corpora- 
tions for  the  actual  carrying  on  of  their  immediate  lawful 
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business,  or  the  natural  and  legitimate  branches  or  extensions 
thereof,  or  from  owning  and  holding  all  or  a  part  of  the  stock 
of  such  subsidiary  corporations,  when  the  effect  of  such  forma- 
tion is  not  to  substantially  lessen  competition. 

(58)  Nor  shall  anything  herein  contained  be  construed  to 
prohibit  any  common  carrier  subject  to  the  laws  to  regulate 
conunerce  from  aiding  in  the  construction  of  branches  or  short 
lines  so  located  as  to  become  feeders  to  the  main  line  of  the 
company  so  aiding  in  such  construction  or  from  acquiring  or 
owning  all  or  any  part  of  the  stock  of  such  branch  lines,  nor 
to  prevent  any  such  common  carrier  from  acquiring  and  own- 
ing all  or  any  part  of  the  stock  of  a  branch  or  short  line  con- 
structed by  an  independent  company  where  there  is  no  sub- 
stantial competition  between  the  company  owning  the  branch 
line  so  constructed  and  the  company  owning  the  main  line  ac- 
quiring the  property  or  an  interest  therein,  nor  to  prevent 
such  common  carrier  from  extending  any  of  its  lines  through 
the  medium  of  the  acquisition  of  stock  or  otherwise  of  any 
other  such  common  carrier  where  there  is  no  substantial  com- 
petition between  the  company  extending  its  lines  and  the  com- 
pany whose  stock,  property,  or  an  interest  therein  is  so  ac- 
quired. 

Nothing  contained  in  this  section  shall  be  held  to  affect  or 
impair  any  right  heretofore  legally  acquired:  Provided,  That 
nothing  in  this  section  shall  be  held  or  construed  to  authorize 
or  make  lawful  anything  heretofore  prohibited  or  made  illegal 
by  the  anti-trust  laws,  nor  to  exempt  any  person  from  the 
penal  provisions  thereof  or  the  civil  remedies  therein  provided. 

Section  8.  That  from  and  after  two  years  from  the  date 
of  the  approval  of  this  Act  no  person  shall  at  the  same  time 
be  a  director  or  other  officer  or  employee  of  more  than  one 
bank,  banking  association  or  trust  company,  organized  or 
operating  under  the  laws  of  the  United  States,  either  of  which 
has  deposits,  capital,  surplus,  and  undivided  profits  aggregat- 
ing more  than  $5,000,000;  and  no  private  banker  or  person 
who  is  a  director  in  any  bank,  or  trust  company,  organized 
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and  operating  under  the  laws  of  a  State,  having  deposits, 
capital,  surplus,  and  undivided  profits  aggregating  more  than 
$5,000,000,  shall  be  eligible  to  be  a  director  in  any  bank  or 
banking  association  organized  or  operating  under  the  laws  of 
the  United  States,  The  eligibility  of  a  director,  officer,  or  em- 
ployee under  the  foregoing  provisions  shall  be  determined  by 
the  average  amount  of  deposits,  capital,  surplus,  and  undi- 
vided profits  as  shown  in  the  official  statements  of  such  bank, 
banking  associations,  or  trust  company  filed  as  provided  by 
law  during  the  fiscal  year  next  preceding  the  date  set  for  the 
annual  election  of  directors,  and  when  a  director,  officer,  or 
employee  has  been  elected  or  selected  in  accordance  with  the 
provisions  of  this  Act  it  shall  be  lawful  for  him  to  continue 
for  one  year  thereafter  under  said  election  or  employment. 

No  bank,  banking  association  or  trust  company,  organized 
or  operating  under  the  laws  of  the  United  States,  in  any  city 
or  incorporated  town  or  village  of  more  than  two  hundred 
thousand  inhabitants,  as  shown  by  the  last  preceding  decennial 
census  of  the  United  States,  shall  have  as  a  director  or  other 
officer  or  employee  any  private  banker  or  any  director  or  other 
officer  or  employee  of  any  other  bank,  banking  association  or 
trust  company  located  in  the  same  place:  Provided,  That 
nothing  in  this  section  shall  apply  to  mutual  savings  banks  not 
having  a  capital  stock  represented  by  shares :  Provided  further. 
That  a  director  or  other  officer  or  employee  of  such  bank, 
banking  association,  or  trust  company  organized  under  the 
laws  of  the  United  States  or  any  State  where  the  entire  capital 
stock  of  one  is  owned  by  stockholders  in  the  other:  And  pro- 
vided further,  That  nothing  contained  in  this  section  shall 
forbid  a  director  of  class  A  of  a  Federal  reserve  bank,  as  de- 
fined in  the  Federal  Reserve  Act,  from  being  an  officer  or  di- 
rector or  both  an  officer  and  director  in  one  member  bank. 

(62)    That  from  and  after  two  years  from  the  date  of  the 

approval  of  this  Act  no  person  at  the  same  time  shall  be  a 

director  in  any  two  or  more  corporations,  any  one  of  which  has 

capital,  surplus,  and  undivided  profits  aggregating  more  than 
XII— 31 
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$1,000,000  engaged  in  whole  or  in  part  in  commerce,  other 
than  banks,  banking  associations,  trust  companies,  and  conh 
mon  carriers  subject  to  the  Act  to  regulate  commerce,  ap- 
proved February  fourth,  eighteen  hundred  and  eighty-seven, 
if  such  corporations  are  or  shall  have  been  theretofore,  by 
virtue  of  their  business  and  location  of  operation,  competitors, 
so  that  the  elimination  of  competition  by  agreement  between 
them  would  constitute  a  violation  of.  any  of  the  provisions  of 
any  of  the  anti-trust  laws.  The  eligibility  of  a  director  under 
the  foregoing  provisions  shall  be  determined  by  the  aggregate 
amoimt  of  the  capital,  surplus,  and  undivided  profits,  exclusive 
of  dividends  declared  but  not  paid  to  stockholders,  at  the  end 
of  the  fiscal  year  of  said  corporation,  next  preceding  the  elec- 
tion of  directors,  and  when  a  director  has  been  elected  in  ac- 
cordance with  the  provisions  of  this  Act  it  shall  be  lawful  for 
him  to  continue  as  such  for  one  year  thereafter. 

(68)  When  any  person  elected  or  chosen  as  a  director  or 
officer  or  selected  as  an  employee  of  any  bank  or  other  corpor- 
ation subject  to  the  provisions  of  this  Act  is  eligible  at  the  time 
of  his  election  or  selection  to  act  for  such  bank  or  other  cor- 
poration in  such  capacity,  his  eligibility  to  act  in  such  capacity 
shall  not  be  affected  and  he  shall  not  become  or  be  deemed 
amenable  to  any  of  the  provisions  hereof  by  reason  of  any 
change  in  the  affairs  of  such  bank  or  other  corporation  from 
whatsoever  cause,  whether  specifically  excepted  by  any  of  the 
provisions  hereof  or  not,  until  the  expiration  of  one  year  from 
the  date  of  his  election  or  employment. 

(64)  Section  9.  Every  president,  director,  officer  or  manager 
of  any  firm,  association  or  corporation  engaged  in  commerce  as 
a  common  carrier,  who  embezzles,  steals,  abstracts  or  willfully 
misapplies,  or  willfully  permits  to  be  misapplied,  any  of  the 
moneys,  funds,  credits,  securities,  property  or  assets  of  such 
firm,  association  or  corporation,  arising  or  accruing  from,  or 
used  in,  such  commerce,  in  whole  or  in  part,  or  willfully  or 
knowingly  converts  the  same  to  his  own  use  or  to  the  use  of 
another,  shall  be  deemed  guilty  of  a  felony  and  upon  conviction 


APPENDIX  485 

shall  be  fined  not  less  than  $500  or  confined  in  the  penitentiar^r 
not  less  than  one  year  nor  more  than  ten  years,  or  both,  in  the 
discretion  of  the  court* 

(65)  Prosecutions  hereunder  may  be  in  the  district  court 
of  the  United  States  for  the  district  wherein  the  offense  may 
have  been  committed* 

(66)  That  nothing  in  this  section  shall  be  held  to  take 
away  or  impair  the  jurisdiction  of  the  courts  of  the  several 
States  under  the  laws  thereof;  and  a  judgment  of  conviction 
or  acquittal  on  the  merits  under  the  laws  of  any  State  shall  be 
a  bar  to  any  prosecution  hereunder  for  the  same  act  or  acts. 

Section  10.  That  after  two  years  from  the  approval  of 
this  Act  no  common  carrier  engaged  in  commerce  shall  have 
any  dealings  in  securities,  supplies  or  other  articles  of  com- 
merce, or  shall  make  or  have  any  contracts  for  construction  or 
maintenance  of  any  kind,  to  the  amount  of  more  than  $50,000, 
in  the  aggregate,  in  any  one  year,  with  another  corporation, 
firm,  partnership,  or  association  when  the  said  common  car- 
rier shall  have  upon  its  board  of  directors  or  as  its  president, 
manager  or  as  its  purchasing  or  selling  officer,  or  agent  in  the 
particular  transaction,  any  person  who  is  at  the  same  time  a 
director,  manager,  or  purchasing  or  selling  officer  of,  or  who 
has  any  substantial  interest  in,  such  other  corporation,  firm, 
partnership  or  association  unless  and  except  such  purchases 
shall  be  made  from,  or  such  dealings  shall  be  with,  the  bidder 
whose  bid  is  the  most  favorable  to  such  common  carrier,  to  be 
ascertained  by  competitive  bidding  under  regulations  to  be 
prescribed  by  rule  or  otherwise  by  the  Interstate  Commerce 
Commission.  No  bid  shall  be  received  unless  the  name  and  ad- 
dress of  the  bidder  or  the  names  and  addresses  of  the  officers, 
directors,  and  general  managers  thereof,  if  the  bidder  be  a  cor- 
poration, or  of  the  members,  if  it  be  a  partnership  or  firm,  be 
given  with  the  bid. 

Any  person  who  shall,  directly  or  indirectly,  do  or  attempt 
to  do  anything  to  prevent  anyone  from  bidding  or  shall  do  any 
act  to  prevent  free  and  fair  competition  among  the  bidders  or 
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those  desiring  to  bid  shall  be  punished  as  prescribed  in  this  sec- 
tion in  the  case  of  an  officer  or  director. 

Every  such  common  carrier  having  any  such  transactions  or 
making  any  such  purchases  shall,  within  thirty  days  after 
making  the  same,  file  with  the  Interstate  Commerce  Commission 
a  full  and  detailed  statement  of  the  transaction  showing  the 
manner  of  the  competitive  bidding,  who  were  the  bidders,  and 
the  names  and  addresses  of  the  directors  and  officers  of  the 
corporations  and  the  members  of  the  firm  or  partnership 
bidding,  and  whenever  the  said  commission  shall,  after  investi- 
gation or  hearing,  have  reason  to  believe  that  the  law  has  been 
violated  in  and  about  the  said  purchases  or  transactions  it  shall 
transmit  all  papers  and  documents  and  its  own  views  or  find- 
ings regarding  the  transaction  to  the  Attorney  General. 

If  any  common  carrier  shall  violate  this  section,  it  shall  be 
fined  not  exceeding  $25,000;  and  every  such  director,  agent, 
manager  or  officer  thereof  who  shall  have  knowingly  voted  for 
or  directed  the  act  constituting  such  violation  or  who  shall 
have  aided  or  abetted  in  such  violation  shall  be  deemed  guilty 
of  a  misdemeanor  and  shall  be  fined  not  exceeding  $5,000,  or 
confined  in  jail  not  exceeding  one  year,  or  both,  in  the  discre- 
tion of  the  court. 

Section  11.  That  authority  to  enforce  compliance  with 
sections  two,  three,  seven  and  eight,  of  this  Act  by  the  per- 
sons respectively  subject  thereto  is  hereby  vested  in  the  Inter- 
state Commerce  Commission  where  applicable  to  common  car- 
riers, in  the  Federal  Reserve  Board  where  applicable  to  banks, 
banking  associations,  and  trust  companies  and  in  the  Federal 
Trade  Commission  where  applicable  to  all  other  character  of 
commerce,  to  be  exercised  as  follows: 

(Here  follow  specifications  as  to  ezerdse  of  the  authority  in  question.) 


QUIZ  QUESTIONS 

{The  numbers  refer  to  the  numbered  sections  in 

the  text) 

XHAPTER  I 

PKELIMINAEY  TOPICS 

1.  Of  what  benefit  is  the  knowledge  of  legal  rights 
and  obligations  ?  Is  such  knowledge  of  particular  value 
to  the  business  man,  and  if  so,  why  ? 

2.  Define  "Law'*  as  used  in  the  technical  sense. 
State  what  this  definition  does  not  include. 

8.  Give  the  classes  into  which  law  may  be  divided. 
What  second  classification  may  be  made  ? 

4.  What  is  the  name  given  to  the  body  of  law  ap- 
plicable to  a  particular  state  or  nation?  Who  enforces 
this  law? 

5.  Explain  what  is  meant  by  international  law,  and 
state  why,  technically  speaking,  it  is  not  law  at  all. 

6-8.  Define  public  law,  private  law.  Name  six 
sources  of  law  in  the  United  States. 

9.  In  what  respect  is  the  Federal  Constitution  unlike 
other  constitutions? 

10.  What  are  the  federal  statutes?  By  what  power 
are  they  made,  and  by  whom  enforced  ? 

11.  What  is  a  treaty?  Is  an  agreement  between  a 
nation  and  a  private  individual,  a  treaty?  Who  may 
make  treaties  for  the  nation?  Discuss  the  process  of 
negotiating  a  treaty. 

487 
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12.  What  is  a  state  constitution?  What  limitations 
are  placed  on  them? 

18.  Explain  what  is  meant  by  a  state  statute.  With 
what  other  form  of  law  must  it  be  in  harmony  ? 

14.  What  is  meant  by  "common  law"  ?  Of  what  does 
it  consist? 

15.  What  is  the  som'ce  of  the  law  merchant,  and  how 
did  it  come  to  be  part  of  our  law?  Discuss  its  develop- 
ment. 

16.  What  is  the  American  conmion  law?  In  what 
state  is  it  not  recognized? 

17.  Where  may  one  find  the  law?  Make  a  brief  sum- 
mary of  some  of  the  repositories  of  the  law. 

18-19.  Define  "Court"  and  "Judge,"  and  explain 
the  distinction  between  the  two  terms.  What  are  the 
inherent  powers  of  a  court  ? 

20.  What  is  a  term  of  court?  Who  prescribes  the 
periods  for  such  term?  Are  suitors  supposed  to  know 
the  exact  dates  for  such  terms? 

21.  What  is  meant  by  the  jurisdiction  of  the  court? 
How  may  it  acquire  jurisdiction  over  the  person?  Over 
the  subject-matter?  Explain  concurrent  jurisdic- 
tion. 

22.  How  may  the  various  courts  be  classified  ?  Name 
some  of  the  courts. 

23.  Explain  what  is  meant  by  a  court  of  record,  and 
by  a  court  not  of  record.  What  authority  has  the 
former?  ^  - 

24.  What  is  a  court  of  special  jurisdiction?  Of 
general  jurisdiction?  Is  a  court  of  special  jurisdiction 
one  of  inferiority?  '  ' 

25.  Describe  the  functions  of  a  court  of  equity. 
How  did  such  courts  originate?  What  may  a  court  of 
equity  not  do.     What  is  a  court  of  law  unable  to  do? 
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26.  Explain  the  peculiar  functions  of  the  civil  court 
and  of  the  criminal  court. 

27.  What  are  trial  courts?  What  particular  courts 
are  included  in  this  term?  Are  appellate  courts  courts 
or  original  jurisdiction?  By  what  other  names  are 
appellate  courts  sometimes  known  ?  What  is  the  highest 
court  in  the  state  of  New  York? 

28.  What  are  the  functions  of  the  following:  Pro- 
bate courts,  admiralty  courts,  justice-of-the-peace 
courts? 

29.  Explain  provisional  courts.  Are  they  courts  of 
record  ?  What  authority  have  they  ?  What  are  courts- 
martial?  When  and  how  are  they  established?  Are 
they  part  of  the  federal  judicial  system? 

80.  Name  eight  of  the  United  States  courts.  How 
are  they  organized  and  by  what  authority?  What  two 
other  special  courts  are  there  ? 

81.  Describe  the  organization  of  the  United  States 
Supreme  Court.     When  was  it  established? 

82.  What  are  the  fimctions  of  the  Circuit  Courts  of 
Appeal?  How  many  circuits  are  there?  What  ap- 
peals do  they  hear? 

88.  Describe  the  functions  of  the  Interstate  Com- 
merce Commission.  State  in  detail  the  activities  over 
which  it  has  jurisdiction. 

84.  What  are  the  district  courts  ?  Have  they  original 
jurisdiction? 

85.  Describe  the  organization  and  purpose  of  the 
Commerce  Court.    When  was  it  discontinued? 

86.  What  were  the  three  reasons  for  the  organization 
of  the  Court  of  Claims?  How  many  judges  sit  in  this 
court?    How  are  its  judgments  enforced? 

87-4i0.  Explain  the  peculiarities  and  the  functions  of 
the  following:    Court  of  Customs  Appeal,   Court  of 
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Private  Land  Claims,  United  States  Senate,  the  Com- 
missioners Courts. 

41.  How  does  one  commence  a  suit?  What  are  the 
first  papers  to  be  served  ?  State  the  succeeding  steps  in 
the  trial  of  the  case.  What  may  the  defeated  party  do? 
How  is  a  judgment  enforced? 

42.  Define  legal  obligations,  moral  obligations. 
May  the  latter  be  enforced  at  law  ?  What  are  the  three 
classes  of  legal  obligations  ?     State  and  explain  each. 

48.  What  is  the  signification  of  property  right? 
What  are  the  two  classes  of  property?  What  subdi- 
visions may  be  made  of  these  classes? 


CHAPTER  II 

NATURE  AND   CLASSIFICATION,  OF.  CONTRACTS 

44.  Define  contract.  What  must  a  true  contract  in- 
clude ?    When  may  it  be  an  agreement  merely  ? 

45.  What  must  take  place  before  an  agreement  is 
reached?    What  part  does  intention  play? 

46.  What  are  the  purposes  of  true  contracts?  Ex- 
plain assignment  and  release  and  novation. 

47.  How  may  contracts  be  classified? 

48.  What  is  the-  distinction  between  the  executed  and 
the  executory  contract?  Does  a  real  contract  exist  in 
the  former?    Define  bilateral  and  unilateral  contracts. 

49-50.  Explain  formal  and  informal  contracts. 
What  is  the  distinction  ?  What  else  are  they  sometimes 
called?  What  is  a  valid  contract?  What  is  a  voida- 
ble contract?  What  is  a  void  contract  and  what  is  its 
legal  eflFect? 

51.  What  is  an  express  contract.     Must  it  be  in  writ- 
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ing?  What  is  a  contract  implied  in  fact?  Implied  in 
law? 

52.  What  is  a  simple  or  parol  contract?  Is  the  form 
of  a  simple  contract  of  importance  ?  What  is  a  contract 
under  seal?  Upon  what  does  it  depend  for  its  validity? 
Explain  what  is  meant  by  an  escrow.  What  is  a  con- 
tract of  record?  What  are  the  subdivisions  of  these 
contracts  ?    Explain. 

58.  How  is  a  contract  merged  into  another.  Is  a 
contract  under  seal  of  a  higher  order  than  a  parol  con- 
tract? 


CHAPTER  III 

rOEMATION   OF   CONTEACTS 

54.  Name  six  requisites  for  a  true  contract. 

55.  What  classes  of  persons  are  incompetent  to  con- 
tract? 

56.  In  the  eyes  of  the  law,  who  is  an  infant?  At  com- 
mon law  when  did  a  boy  or  a  girl  reach  majority? 
What  changes  were  made  by  statute?  For  what  is  an 
infant  liable?  Are  the  contracts  of  an  infant  void  or 
voidable? 

57.  State  some  things  that  would  be  considered  neces- 
saries. What  is  not  included  ?  If  an  infant  is  reason- 
ably supplied  by  a  guardian,  can  he  recover  for  further 
necessaries?  Is  an  infant  husband  liable  for  necessaries 
for  his  wife?  For  his  children?  Is  he  liable  for  re- 
pairs to  his  house? 

58.  What  contracts  made  by  an  infant  may  be  en- 
forced? Is  the  husband  liable  for  the  ante-nuptial 
debts  of  his  wife  at  common  law?     Under  statute? 

.  59.  How    may    an    infant    disaffirm    his    contract? 
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May  he  disaffirm  after  he  reaches  his  majority?    How 
may  such  disaffirmance  be  expressed  ? 

60.  What  is  the  opinion  of  court  on  the  disaffirmance 
by  an  infant  of  an  executed  contract?  Must  he  return 
what  he  has  received  ? 

61.  In  what  cases  may  the  plea  of  infancy  be  made 
by  another  than  the  infant? 

62.  How  and  when  may  an  infant  ratify  his  con- 
tracts? May  he  ratify  only  that  part  of  the  contract 
beneficial  to  him?  If  he  has  bought  property  on  credit 
or  for  cash  and  it  is  lost^  what  may  the  infant  do?  Must 
he  stand  the  loss? 

68.  Is  an  insane  person  liable  for  his  contracts,  or  are 
they  void  or  voidable. 

64.  What  contracts  could  a  person  insane  on  only  oat 
subject  disafiirm? 

65-8.  When  may  a  contract  made  with  an  insane  per- 
son be  upheld?  If  the  insane  person  is  under  guardian- 
ship, may  his  contracts  be  enforced?  Is  he  liable  for 
necessaries  furnished  himself,  his  wife  or  his  children, 
and  is  he  liable  for  repairs  to  his  house. 

69.  What  degree  of  insanity  is  necessary  to  render 
contracts  unenf orcible  ?  May  a  deaf  and  dumb  person 
make  a  contract? 

70.  When  and  how  may  an  insane  person  disaffirm 
his  contracts  ?  In  what  cases  may  his  guardian  or  per- 
sonal representatives  disaffirm? 

71-8.  Must  an  insane  person  return  the  consideration 
received  when  he  disafiSrms  his  contract?  How  and 
when  may  he  ratify  a  contract?  Upon  whom  is  the 
burden  of  proving  the  sanity  of  the  party  ? 

74.  Are  the  contracts  of  a  drunken  person  voidable. 
Is  slight  intoxication  sufficient  ground  for  attempting 
to  avoid  a  contract? 


QUIZ  QUESTIONS  493 

75-6.  Is  a  drunken  person  liable  for  necessaries?  To 
what  extent  ?  Who  decides  whether  the  purchases  were 
or  were  not  necessaries?  Is  he  liable  on  his  quasi-con- 
tracts ? 

77-8.  If  he  is  under  guardianship,  are  his  contracts 
enforcible,  void  or  voidable?  Can  the  bona  fide  holder 
of  the  promissory  note  of  a  drunken  man  recover  on  it? 

79.  How  and  when  may  he  ratify  or  disaffirm  his 
contracts?  If  he  disaffirms,  must  he  return  the  consid- 
eration? Does  failure  to  disaffirm  constitute  ratifica- 
tion? 

80.  What  are  the  two  classes  of  aliens?  Discuss  the 
various  laws  in  regard  to  these  two  classes.  What  en- 
forcible  contracts  may  they  make? 

81.  At  conmion  law,  could  a  married  woman  make  a 
valid  contract?  Can  she  do  so  by  statute.  If  her  hus- 
band is  civilly  dead,  is  her  right  changed?  Could  a 
married  woman  recover  for  personal  services?  What 
steps  would  the  husband  have  to  take  to  set  up  his  rights 
instead? 

82.  What  contractual  rights  has  a  corporation?  Can 
it  act  through  its  own  person? 


CHAPTER  IV 

THE   CONTRACT  ITSELF 

88.  What  are  the  vital  features  of  offer  and  accept- 
ance ?     What  must  the  acceptance  not  do  ? 

84.  If  the  offer  is  sent  by  mail  or  telegraph,  what 
is  the  rule? 

85.  Must  the  party  to  whom  the  offer  is  made  be  as- 
certained?    If  an  offer  can  be  and  is  made  to  the  public, 
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when  does  a  contract  arise?    Must  the  party  perform- 
ing the  service  have  knowledge  of  the  offer? 

86.  When  may  an  offer  be  revoked?  How  may  it  be 
revoked?  Is  the  mode  of  revocation  material?  What 
is  the  rule  when  the  revocation  is  sent  by  mail? 

87.  Dejfine  consideration.  What  is  its  importance? 
Is  its  amount  important?  In  what  kind  of  contract  is 
consideration  presumed?  In  this  kind  of  contract  may 
the  fact  of  no  consideration  ever  be  set  up  ? 

88.  State  some  considerations  considered  sufficient  in 
law.  If  the  consideration  fails,  can  an  action  be  sup- 
ported on  the  promise  ?  Give  an  example.  Is  an  illegal 
consideration  good  to  support  a  promise?  What  is  past 
consideration,  and  what  is  its  effect?  Give  an  example 
of  unreal  consideration. 

89.  What  is  the  Statute  of  Frauds?  When  was  it 
passed  and  what  are  its  important  provisions? 

90.  What  contracts  must  be  in  writing?  State  five 
and  explain. 

91.  What  may  constitute  the  "writing"?  Does  the 
Statute  of  Frauds  make  the  contract  itself  void  or  void- 
able? 

92.  What  are  the  provisions  of  the  statute  in  regard 
to  the  sales  of  personal  property?  Give  the  English 
rule  and  state  the  modified  rules  adopted  generally  in 
the  United  States.  To  what  kind  of  contracts  is  this 
section  not  applicable?  Define  "goods,  wares,  and  mer- 
chandise."  Define  corporeal  and  incorporeal  property 
and  give  examples  of  each.  Give  thq  classification  for 
each  of  the  following:  annual  crops,  perennial  crops, 
stocks,  bonds,  etc. 
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CHAPTER  V 

VOID  AND  VOIDABLE   CONTRACTS 

93.  If  the  object  of  an  agreement  is  illegal,  does  a 
contract  result,  and  is  it  enforcible  at  law?  Give  some 
examples  of  illegal  contracts. 

94-6.  Are  wagering  contracts  illegal?  Were  they 
enforcible  at  common  law?  Define  a  wagering  contract. 
When  are  contracts  for  the  sale  and  delivery  of  com- 
modities at  a  future  time  (Board  of  Trade  contracts) 
illegal?  What  determines  their  legality?  What  is 
meant  by  usury?  What  is  the  rule  in  regard  to  usurious 
contracts  ? 

97.  What  is  meant  by  "restraint  of  trade"?  When 
are  contracts  in  restraint  of  trade  illegal?  Why?  In 
what  may  the  restraint  lie? 

98.  What  is  an  unlawful  combination?  May  the 
dealers  in  staple  commodities  combine  to  raise  prices  or 
restrain  production?  May  workmen  combine  to  con- 
^trol  the  price  of  their  labor? 

99.  May  a  valid  contract  be  made  on  Sunday? 
hat  contracts  made  on  Sunday  are  generally  accepted 
valid?     To  what  may  the  word  "necessity"  tpply? 

100.  Why  is  a  contract  made  in  derogation  of  mar- 
Lge  held  void?  What  is  the  rule  in  respect  to  mar- 
Lge  brokerage  contracts? 

101.  Is  a  contract  made  in  violation  of  established 

les   of  morality  void?     What   difference   does   past 

Lsideration  or  a  sealed  contract  make  in  such  cases? 

*102.  When  is  a  contract  to  defraud  a  third  party  in- 
lid? 
108.  May  a  common  carrier  make  a  contract  in  which 
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it  is  exempted  from  liability  for  negligence?     If  not, 
why  not? 

104.  What  is  the  eflfect  of  illegality  in  a  contract,  if 
there  is  but  a  single  promise?  If  there  are  several 
promises  and  some  of  them  legal?  In  the  latter  case 
would  all  or  part  or  none  of  the  contract  be  enforcible? 

105.  What  is  the  importance  of  reality  of  consent? 

106.  State  the  subdivisions  of  the  two  classes  of  mis- 
take, mistake  of  law  and  mistake  of  fact.  What  kinds 
of  mistake  avoid  the  contract?  Give  examples.  What 
kinds  of  mistake  do  not  avoid  the  contract?  What  is  the 
remedy  in  case  of  a  mistake? 

107.  In  what  contracts  does  even  an  innocent  misrep- 
resentation aflfect  the  validity  of  the  contract?  Does  it 
make  the  contract  void  or  voidable?  When  does  mis- 
representation amount  to  fraud,  and  what  is  its  effect? 
State  the  requisites  of  fraud.  In  case  of  fraud  what 
duty  lies  upon  the  innocent  party? 

108.  Define  imdue  influence  and  state  its  effect  on  a 
contract. 

109.  Define  duress.     What  is  its  effect  ? 


CHAPTER  VI 

OPERATION   AND   INTEEPRETATION   OF   CONTRACTS 

110.  Give  a  contract  in  which  a  third  person  may  be 
held  liable  as  well  as  the  principals.  When  may  a  third 
party  make  himself  liable  in  tort  in  regard  to  the  con- 
tract? Is  this  rule  applicable  only  to  questions  of 
master  and  servant  ? 

111.  May  a  third  party  recover  on  a  contract  made 
for  his  benefit?  What  is  the  English  rule?  The  New 
York  rule  ? 
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112.  What  are  the  rules  of  evidence  in  regard  to  the 
admission  of  oral  testimony  to  vary  the  terms  of  a  written 
contract? 

118.  State  some  of  the  principal  rules  of  construction 
to  be  followed  in  the  interpretation  of  a  contract. 

114.  When  there  is  doubt  as  to  the  intention  of  the 
parties,  at  what  will  the  court  look  ? 

115.  Will  the  court  enforce  unexpressed  obligations 
that  are  implied  by  the  law? 

116.  When  is  time  of  the  essence  of  a  contract? 
What  is  the  rule  at  common  law?  In  equity?  Under 
the  statute? 

117.  Explain  the  distinction  between  liquidated 
damages  and  a  penalty,  and  define  each.  Is  the  inten-> 
tion  of  the  parties  of  importance? 

118.  Define  joint  and  several  contracts,  and  state 
the  rules  governing  the  liabilities  of  the  parties. 

CHAPTER  VII 

ASSIGNMENT  AND  DISCHABOE   OF   CONTRACTS 

119-120.  Define  assignment.  Who  are  competent 
parties  to  an  assignment?  May  the  following  parties 
make  assignments:  Agents,  corporations,  partners,  co- 
tenants  ? 

121.  What  may  be  assigned?  Are  choses  in  action 
assignable?  At  common  law?  Under  the  statute? 
In  equity? 

122.  Are  the  liabiUties  growing  out  of  a  contract  as- 
signable? If  not,  why?  If  there  are  some  that  are  as- 
signable, state  them  and  explain  why.  Are  rights  and 
liabilities  ever  assignable  by  operation  of  law?  Illus- 
trate. 
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123.  What  was  the  common  law  rule  in  respect  to 
assignments  by  married  women?  What  is  the  statute 
rule? 

124.  Are  bonds  and  chattel  mortgages  assignable? 
If  so,  what  rights  are  transferred? 

125.  State  five  methods  of  discharging  a  ccmtract. 

126.  How  may  a  contract  be  discharged  by  agree- 
ment? If  one  party  has  performed  his  part,  how  must 
a  promise  to  discharge  the  other  part  be  upheld? 

127.  What  is  a  novation?  What  relation  does  it 
have  to  the  discharge  of  a  contract?  When  must  a 
substituted  agreement  be  in  writing? 

128.  In  a  discharge  by  performance  when  does  per 
f  ormance  by  the  promisor  discharge  the  contract  ? 

129.  Explain  what  is  meant  by  sufBiciency  of  pei 
f ormance? 

180.  What  rules  do  the  courts  apply  when  the  con- 
tract contains  a  provision  that  it  is  to  be  to  the  satisfac- 
tion of  the  other  party  ? 

181.  When  no  time  is  stated,  what  is  the  rule  applied 
by  the  courts?  How  are  words  regarding  time  to  be 
construed  ? 

132.  Explain  pajrment,  accord  and  satisfaction. 
Given  an  instance  in  which  payment  may  be  treated  as 
null  and  void.  What  is  the  eflFect  of  a  negotiable  in- 
strument given  in  payment?  Of  what  importance  is  the 
intention  of  the  parties? 

When  is  an  agreement  by  a  creditor  to  accept  less 
than  the  full  amount  in  satisfaction  valid  ? 

133.  What  is  a  composition  with  creditors?  What 
is  the  effect  of  a  secret  agreement  to  the  advantage  of 
one  creditor? 

134.  When  part  payment  is  made  and  several  debts 
are  owed,  what  determines  the  application  of  the  amount 
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paid?  When  is  the  creditor  at  liberty  to  apply  the 
money  as  he  sees  fit?  If  neither  party  decides,  who 
determines  the  application  of  the  fund? 

185.  Explain  tender.  What  is  the  eflFect  of  a  refusal 
to  accept  a  tender  of  money  ?  What  duty  is  incumbent 
upon  the  oflFerer?  Does  the  refusal  to  accept  an  offer 
of  something  other  than  the  payment  of  money  dis- 
charge the  contract? 


CHAPTER  VIII 

DISCHABGE  OF  CONTRACTS    (CONTINUED) 

186.  State  three  methods  of  discnarge  of  contracts 
by  breach? 

187.  When  does  failure  of  performance  discharge  the 
contract?     If  not,  what  rights  have  the  parties? 

188.  What  determines  whether  the  promises  in  a  con- 
tract are  or  are  not  independent  ? 

189.  State  the  kinds  of  conditions  that  m«wy  appear  in 
a  contract.  When  does  the  non-performance  of  condi- 
tions discharge  the  contract  ?  Explain  the  rights  of  the 
parties  under  the  various  conditions  possible. 

140.  Of  what  eflFect  is  the  breach  of  a  subsidiary  prom- 
ise? Define  warranty.  How  may  a  warranty  be  dis- 
tinguished from  a  condition? 

141.  When  may  renunciation  of  an  executory  con- 
tract occur?  Why  does  it  not  ipso  facto  discharge  the 
contract?  What  are  the  rights  of  the  parties?  State 
the  English  rule.  What  would  be  the  eflFect  if  the  re- 
nunciation occurred  during  the  course  of  performance  of 

the  contract? 
xn-^2 
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CHAPTER  IX 

DISCHABGE  OF   CONTRACTS    (CONTINUED) 

142.  What  is  the  eflFect  of  impossibility  of  perform- 
ance ?  When  may  it  occur  ?  When  does  it  discharge  the 
contract?    Illustrate  both. 

143.  State  four  exceptions  to  the  rule  that  impossi- 
bility after  the  making  of  the  contract  does  not  void  it 

144.  What  is  the  effect  of  the  destruction  of  the  sub- 
ject matter? 

145.  What  is  the  liability  of  the  promisor  if  the  con- 
tract is  made  impossible  by  a  governmental  agency  act- 
ing within  its  authority  ? 

146.  When  does  death  discharge  the  contract  even  in 
spite  of  an  express  provision  to  the  contrary  ? 

147.  When  is  one  justified  in  refusing  to  carry  out  a 
contract  under  conditions  of  danger?  Is  an  employer 
liable  for  wages  when  he  stops  work  on  account  of  the 
danger  involved  ? 

148.  What  is  the  eflFect  on  a  contract  when  the  prom- 
ise prevents  performance? 

149.  State  some  methods  of  discharging  a  contract  by 
operation  of  law. 

150.  Explain  merger.  Give  some  illustration  of 
merger.  Is  the  reduction  of  an  oral  contract  to  writing 
a  merger?    If  not,  why  not? 

151.  What  is  an  alteration?  When  is  it  a  spoliation? 
When  does  an  alteration  invalidate  a  contract?  What 
constitutes  such  an  alteration?  Of  what  importance  is 
intention  in  the  alteration?  Does  the  loss  of  a  written  in- 
strument discharge  it? 

152.  Define  and  explain  insolvency  and  bankruptcy. 
Does  mere  insolvency  discharge  the  contract? 
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158,  What  are  the  provisions  of  the  national  law  in 
regard  to  bankruptcy  and  insolvency?  What  is  the 
name  of  the  Act? 

154.  Who  may  be  entitled  to  the  benefits  of  the  Act? 
What  exceptions  are  made? 

156.  What  claims  may  be  and  may  not  be  proved 
against  a  bankrupt  ? 

157.  What  property  is  exempt? 

158.  What  is  the  eflPect  of  adjudging  one  a  bankrupt? 
159-160.  What  are  the  remedies  of  the  other  party 

to  a  contract  when  one  party  conunits  a  breach  of  the 
contract?  What  damages  is  the  injured  party  entitled 
to  recover?  In  what  one  case  are  exemplary  damages 
recoverable? 


CHAPTER  X 

sales:  the  contract 

161.  Define  sale. 

162.  What  are  the  distinguishing  features  of  sale 
from  a  contract  to  sell?  Distinguish  sale  from  barter; 
from  gift;  executory  sale  from  executory  contract. 

168.  Who  may  pass  title  to  property?  Who  may 
not  pass  title  although  having  possession  of  the  property? 

164.  Define  actual  and  potential  existence.  Can  a 
valid  sale  be  made  of  goods  one  intends  to  buy  ?  Can  an 
executory  sale  be  made?  Can  a  sale  be  made  of  an  in- 
corporeal right  or  of  an  expectancy  based  upon  chance? 

165.  What  is  the  provision  of  the  English  statute  of 
frauds  in  regard  to  the  sale  of  chattels?  What  are  our 
rules? 

166.  What  is  the  rule  in  regard  to  the  application  of 
the  statute  to  the  sale  of  goods  to  be  manufactured  ? 
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167.  In  what  three  ways  may  the  statute  be  satisfied? 
Define  "acceptance"  and  "receipt."  Is  actual  physical 
delivery  always  essential?  If  not,  show  in  what  cases 
it  need  not  occur?  Is  the  writing  necessarily  formal? 
Explain  an  ordinary  bill  of  sale. 

168.  Before  title  passes,  where  is  the  risk  of  loss? 
Explain  the  importance  of  passing  title. 

169.  Of  what  importance  is  delivery  in  passing  title? 

170.  When  does  title  pass  in  sales  subject  to  condi- 
tions precedent?  When  there  are  conditions  subse- 
quent ? 

171.  At  what  time  does  title  pass  when  goods  are 
sent  from  a  distance?  Is  the  intention  of  the  parties  im- 
portant?   What  are  the  differing  rules  as  to  title  in  C. 

O.  D.  sales? 

« 

172.  When  the  seller  retains  possession,  when  does 
title  pass?    What  presumption  of  fraud  may  arise? 

178.  When  goods  are  to  be  manufactured,  what  pre 
sumption  arises  concerning  the  time  title  passes? 
174.  In  case  of  sale  by  sample  when  does  title  pass? 


CHAPTER  XI 

sale:  performance  of  the  contract 

175.  What  is  delivery?  Under  what  obligations  is 
the  seller  in  regard  to  delivery?  -When  need  actual 
delivery  not  take  place  ? 

176.  At  what  place  must  the  goods  be  delivered? 

177.  When  is  delivery  to  a  carrier  sufficient?  What 
is  the  meaning  of  F.  O.  B.?  What  presumption  as  to 
delivery  arises  in  such  case? 
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178.  Discuss  the  time  of  delivery  and  show  its  im- 
portance in  sales.  When  offer  of  delivery  is  made  after 
the  agreed  time,  what  are  the  buyer's  rights? 

179.  Must  the  specific  quantity  agreed  upon  be  de- 
livered ?  Must  the  buyer  receive  goods  by  installments  ? 
What  is  the  rule  when  the  contract  is  severable  ? 

180.  What  is  the  rule  concerning  the  quality  of  the 
goods  delivered?  Has  the  buyer  the  right  of  inspec- 
tion? 

181.  Must  there  be  actual  delivery?  If  not,  what 
may  take  its  place? 

182.  Define  warranty.  Distinguish  between  express 
and  implied  warranty. 

188.  What  is  implied  warranty  of  title?  Of  what  is 
possession  by  the  vendor  prima  facie  evidence?  What 
is  constructive  possession?    Does  it  warrant  title? 

184.  What  is  the  meaning  of  caveat  emptor?  Caveat 
venditor?  Where  does  the  latter  rule  apply?  Discuss 
goods  sold  by  sample,  which  rule  applies  ? 

185.  Is  there  any  special  warranty  in  a  sale  of  pro- 
visions?    If  so,  when  does  it  arise? 

186.  What  remedies  has  the  buyer  for  breach  of  ex- 
press warranty? 

187.  What  three  remedies  has  he  in  the  case  of  a 
breach  of  an  implied  warranty? 

188.  Explain  vendor's  lien;  stoppage  in  transitu. 
When  do  these  rights  arise  ? 

189.  When  a  vendor  has  exercised  one  of  the  above 
rights,  what  rights  has  he  then,  what  may  he  do  ? 

190.  When  may  the  unpaid  vendor  bring  an  action 
for  the  purchase  price  ?  What  is  the  rule  in  New  York  ? 
When  may  an  action  for  damages  be  brought? 

191.  What  measure  of  damages  may  be  recovered? 

192.  What  remedies  has  the  vendee  when  the  seller  re- 
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fuses  to  deliver  the  goods?    What  is  the  measure  of 
damages? 

CHAPTER  XII 

BAILMENTS 

193.  Define  baihnent.  What  may  be  bailed?  Need 
the  bailor  be  the  actual  owner  of  the  property? 

194.  Distinguish  bailment  from  barter;  from  sale.  In 
what  case  is  this  distinction  of  great  importance? 

195.  What  division  of  bailments  is  of  importance? 
Why  is  the  usual  classifications  not  important  ? 

196.  Name  and  explain  some  so-called  extraordinary 
bailments. 

197.  Explain  the  contract  of  bailment.  What  does 
it  include  ?  How  are  the  rights  and  duties  of  the  parties 
determined  ? 

198.  What  degree  of  care  must  the  bailee  give  the 
bailed  property?  When  may  he  become  guilty  of 
breach  of  contract  or  even  of  conversion  ? 

199.  What  are  the  obligations  of  the  bailor  and  bailee 
respectively  in  a  bailment  for  the  sole  benefit  of  the 
bailor? 

200.  How  is  the  question  of  negligence  determined? 

201.  Explain  the  duties  and  liabilities  of  the  bailor 
and  bailee  in  a  bailment  for  the  sole  benefit  of  the  bailee  ? 
What  degree  of  care  is  required  from  the  bailee  ? 

202.  How  may  a  bailment  for  the  sole  benefit  of  one 
party  be  terminated  ? 

208.  Define  pledge  or  pawn,  and  explain  how  the  re- 
lation of  pledgor  and  pledgee  may  arise. 

204.  What  does  the  pledge  cover?  What  is  done 
when  the  obligation  which  the  pledge  secures  is  unpaid  ? 
What  degree  of  care  is  the  pledgee  bound  to  use  ? 

205.  Must  actual  tender  of  payment  be  made  to  secure 
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return  of  pledge?    Explain  the  termination  of  pledge 
or  pawn. 

206.  What  is  a  bailment  locatio  rei? 

207.  How  is  a  contract  of  hiring  enforcible?  What 
are  the  duties  of  the  parties  in  this  form  of  bailment  ? 

208.  In  a  bailment  for  hire  when  the  property  is  de- 
stroyed what  are  the  rights  of  the  bailor? 

209.  On  whom  wiU  liability  for  injury  to  third  per- 
sons fall?  In  a  bailment  for  services  what  compensation 
is  due  the  bailee  ? 

210.  How  is  the  duration  of  a  bailment  determined? 
In  the  absence  of  express  agreement  how  may  a  bail- 
ment be  terminated? 

211.  Explain  the  duties,  rights  and  liabilities  of 
warehousemen.  What  is  the  importance  of  the  ware- 
house receipt? 

212.  What  degree  of  care  should  be  exercised  by  safe 
deposit  companies? 

218.  What,  if  any  lien  has  a  liveryman  on  the  animals 
left  with  him? 

214.  What  relation  exists  between  banker  and  de- 
positor ? 

215.  Who  is  an  innkeeper?  Is  a  sleeping-car  or  a 
steamboat  an  inn? 

216.  Is  every  inmate  of  an  inn  a  guest?  If  not,  illus- 
trate another  relationship  ? 

217.  What  duty  is  imposed  on  the  innkeeper  and 
what  has  the  law  to  say  regarding  any  violation  of  any 
duty?  Does  any  bailment  arise  between  innkeeper  and 
guests?  State  three  rules  concerning  the  liability  of  the 
innkeeper. 

218.  What  special  privileges  does  the  innkeeper  en- 
joy? 

919.  Has  he  a  right  to  terminate  the  relationship? 
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CHAPTER  XIII 

COMMON   CABBIEBS 

220.  Define  a  common  carrier.  What  test  deter- 
mines whether  one  is  a  common  carrier  or  not? 

221.  What  is  the  right  of  eminent  domain?  Can  a 
common  carrier  refuse  the  goods  of  any  one  who  appKes? 
What  regulations  exist  concerning  the  rates  allowed  to 
be  charged  ? 

222.  What  are  the  exceptions  to  the  rule  imposing 
liability  for  all  loss  on  the  carrier  ? 

228.  May  a  carrier  contract  to  limit  his  extraordinary 
liability?  Can  it  do  so  in  cases  of  negligence?  Of  what 
value  is  a  printed  notice  issued  by  the  carrier  or  affixed 
to  a  receipt? 

224.  What  are  the  rules  regarding  delivery  by  the 
carrier? 

225-226.  At  what  time  should  delivery  be  made? 
Are  carriers  under  any  obligations  as  to  the  place  of 
delivery?  Are  carriers  obliged  to  receive  C.  O.  D. 
packages  ? 

227.  When  does  the  liability  as  carrier  cease  and  that 
of  warehouseman  begin? 

228.  If  goods  are  delivered  to  the  wrong  person,  what 
is  the  liability  of  the  carrier? 

229.  Is  the  carrier  obliged  to  keep  the  goods  safe  un- 
til the  consignee  takes  them? 

280.  What  is  the  liability  of  a  carrier  who  gives  the 
goods  to  a  connecting  carrier?  May  he  undertake  to 
keep  responsibility? 

281.  When  may  a  carrier  be  excused  for  non-delivery? 
What  vendor's  right  may  be  exercised  ? 

282.  Who  are  public  carriers  of  passengers?     What 
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is  their  liability  for  passengers  and  for  baggage?  Are 
employes  of  the  railroad,  mail  clerks,  express  agents,  etc., 
considered  to  be  passengers  ? 

288.  What  degree  of  care  must  the  carrier  show  for 
its  passengers  ?  May  a  carrier  limit  this  liability  by  con- 
tract? 

284.  What  regulations  are  properly  imposed  by  the 
carrier?  How  are  the  rates  usually  fixed?  Is  the 
ticket  conclusive  evidence  of  the  passenger's  rights? 

285.  What  regulations  regarding  baggage  may  be 
imposed? 

286.  Are  sleeping  cars,  innkeepers  or  common  car- 
riers?   If  so,  to  what  extent? 

287.  Are  the  owners  of  public  elevators  liable  for 
negligence  in  the  operation  of  the  cars? 

288.  To  what  extent  is  the  road  bound  by  its  pub- 
lished time  table? 

289.  What  are  the  duties  and  liabilities  of  telegraph 
and  telephone  companies?    Discuss  fully. 


CHAPTER  XIV 

INSURANCE 

240.  What  is  a  contract  of  insurance?  Explain  a 
perfect  system  of  insurance.  Explain  fully  the  pre- 
mium system. 

241.  What  is  life  insurance  as  defined  by  the  Su- 
preme Court?  State  and  explain  four  kinds  of  life  in- 
surance. 

242.  What  forms  of  special  insurance  are  now  used? 
Name  at  least  ten. 

248.  What  are  the  special  characteristics  of  insur- 


508  COMMERCIAL  LAW 

ance  contracts?    How  do  they  differ  from  other  con- 
tracts?   What  is  the  most  important  feature? 

244.  Define  co-insurance  and  re-insurance.  What  is 
the  80  per  cent  clause  ? 

245.  Explain  the  doctrine  of  subrogation.  What  is 
the  origin  of  the  doctrine? 

246.  What  is  meant  by  insurable  interest?  What  is 
the  principle  in  life  insurance?  Name  some  insurable 
interests. 

247.  Does  the  transfer  of  title  transfer  the  insurance? 
If  not,  what  should  be  done?  How  may  an  insurance 
contract  be  assigned?  What  is  done  if  the  beneficiary 
dies? 

248.  What  is  the  consummation  of  the  insurance  con- 
tract? Is  there  a  standard  insurance  policy?  What  is 
a  blinding  slip  in  fire  and  marine  insurance  ? 

249.  What  effect  on  the  contract  will  the  concealment 
of  a  material  fact  have  ?  What  is  the  test  of  materiality  ? 
Does  concealment  avoid  the  policy? 

250.  What  are  the  warranties  in  the  contract?  Of 
what  importance  are  they? 

251.  Define  waiver  and  estoppel,  and  show  how  they 
affect  insurance  poUcies. 

252.  What  are  the  three  special  warranties  in  marine 
insurance  ?    Explain  general  average. 

258-4.  What  notice  of  loss  must  be  given  in  fire  in- 
surance? What  proof  must  be  offered?  How  does 
life  insurance  differ? 
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CHAPTER  XV 

GUABANTT  AND   SUBETYSHIP 

255.  Define  guaranty.  What  is  the  difference  be- 
tween a  surety  and  a  guarantor?  Explain  the  contract 
of  guaranty. 

256.  State  and  explain  the  different  kinds  of  contracts 
of  guaranty. 

257.  What  regulation  concerning  guaranties  is  made 
by  the  Statute  of  Frauds? 

258.  Must  a  contract  of  guaranty  have  consideration? 
Does  it  have  to  have  consideration  separate  from  that 
of  the  principal  contract  ? 

259.  Explain  offer  and  acceptance  in  relation  to 
guaranty.     When  is  no  special  acceptance  necessary? 

260.  What  is  the  rule  concerning  notice  of  default  ? 

261.  What  are  the  creditor's  rights  in  the  assignment 
of  a  general  guaranty?     Of  a  special  guaranty? 

262.  How  may  the  guarantor  or  surety  be  discharged 
from  liability?     Name  and  explain  nine  methods. 

268.  When  there  are  co-guarantors  how  is  the  liability 
divided?    What  method  of  contribution  is  followed? 

264.  What  rights  has  a  guarantor  or  surety  when  he 
has  paid  the  debt  of  the  principal?  Against  the  princi- 
pal?    In  relation  to  the  creditors? 

CHAPTER  XVI 

NEGOTIABLE   INSTEUMENTS   IN   OENEBAL 

265.  Define  negotiable  contracts,  and  give  some 
forms  of  negotiable  paper.     What  is  their  function? 

266.  What  is  the  origin  and  development  of  the  nego- 
tiable instruments  law? 
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267.  What  are  the  four  kinds  of  negotiable  instru- 
ments?   What  are  some  quasi-negotiable  instrimaents? 

268.  How  do  these  negotiable  contracts  differ  from 
ordinary  contracts  ? .  Explain  what  is  meant  by  nego- 
tiability. What  presumption  is  made  in  negotiable 
contracts  ? 

269.  DejSne  promissory  note  and  bill  of  exchange, 
and  explain  in  detail.  What  are  domestic  and  foreign 
bills?  Define  bills  in  a  set,  and  explain  their  origin. 
Define  certificate  of  deposit,  cashier's  check,  bond. 

270.  What  are  checks?  What  rules  apply  to  them? 
When  should  a  check  be  presented  for  payment? 

271.  What  is  certification?  What  happens  if  the 
holder  of  the  check  has  it  certified? 

272.  What  is  the  bank's  liability  on  checks?  What 
rights  has  the  depositor  for  wrongful  dishonor  of  his 
check? 

CHAPTER  XVII 

BEQUIBEMENTS  AS  TO   FORM 

278.  In  case  of  conflict  does  the  written  or  printed 
provisions  of  a  negotiable  instrument  prevail?  Does  a 
forged  instrument  bind  the  person? 

274.  May  the  order  or  promise  be  conditioned  upon 
the  happening  of  any  event?    If  so,  give  an  illustration. 

275.  What  is  a  "sum  certain  in  money"?  Explain 
the  exact  meaning  of  this  phrase.  What  is  meant  by 
"money"  ? 

276.  Is  the  time  of  payment  important  in  a  negotiable 
contract?  Is  an  instnmient  payable  after  the  death  of 
some  one  negotiable  ? 

277-9.  To  whom  must  a  negotiable  instrument  be 
made  payable?    May  fictitious  names  be  used?     Haw 
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clearly  must  the  drawee  be  indicated?  What  is  the 
true  date  of  an  undated  instrument?  What  sort  of 
provisions  may  be  included  and  the  negotiability  not  af- 
fected ? 

280-281.  Does  a  seal  make  an  instrument  non-nego- 
tiable at  common  law?  Under  the  statute?  Who  may 
fill  in  any  blanks  left  in  the  instrument  ? 

CHAPTER   XVIII 

TRANSFER  AND   NEGOTIATION 

282.  How  may  negotiable  instruments  be  transferred? 
What  is  the  effect  of  assignment  ?  On  the  death  of  the 
holder  who  obtains  the  note? 

288.  Define  negotiation.  When  may  it  take  place 
by  simple  delivery? 

284.  Define  indorsements,  indorsement  for  accommo- 
dation, "allonge." 

285.  What  does  an  indorsement  do?  May  it  be 
made  to  more  than  one  person? 

286.  Illustrate  and  explain  the  following  indorse- 
ments: In  blank,  restricted,  without  recourse,  condi- 
tional, specific.  Is  an  indorsement  to  the  cashier  a 
transfer  to  him  or  to  the  bank? 

287.  Has  the  transferee  by  parol  of  an  instrument 
the  right  to  an  indorsement?  If  so,  from  what  time 
does  it  date? 

288.  Between  what  parties  must  actual  delivery  take 
place  ?    When  is  constructive  delivery  sufficient  ? 

289.  Who  is  a  holder  in  due  course?     Explain  fully. 

290.  If  the  face  of  the  paper  shows  irregularities, 
what  is  the  duty  of  the  holder?  How  are  the  rights  of 
the  holder  determined? 
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291.  When  the  instrument  is  over-due  what  is  the 
position  of  the  transferee?  When  does  demand  paper 
mature  ? 

292.  How  must  the  good  faith  of  the  transferee  he 
shown?    Must  he  act  as  a  prudent  man? 

293.  What  is  the  result  if  the  transferee  has  notice  of 
defects  in  the  title?    Is  he  bound  to  make  inquiry? 

294.  Define  "value."  What  value  must  be  given  for 
a  negotiable  instrimient? 

295.  What  rights  does  a  holder  get  who  takes  through 
a  holder  in  due  course?  Suppose  there  has  been  fraud 
by  a  prior  party. 

296.  Discuss  generally  the  rights  of  the  holder  in  due 
course. 


CHAPTER  XIX 

CONTBACT  OF   PABTIES 

297.  What  does  the  maker  agree  to  do?  Is  present- 
ment necessary  to  fix  his  liability? 

298.  Discuss  the  contract  made  by  the  acceptor. 
Where  must  the  acceptance  be  written  to  bind  all  per- 
sons?   What  is  the  acceptor's  liabiUty? 

299.  By  an  acceptance  what  does  the  acceptor  admit, 
what  does  he  not  admit? 

800.  What  kinds  of  acceptance  may  therq  be?  What 
is  a  qualified  acceptance? 

801.  Who  may  accept  an  instrument?  Explain  ac- 
ceptance supra  protest. 

802.  When  is  protest  necessary  in  case  of  a  dishon- 
ored accepted  bill?    When  is  notice  necessary? 

808.  What  promises  are  made  by  the  drawer?  What 
does  he  warrant? 
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804.  Explain  the  indorser's  contract.  Is  present- 
ment necessary  in  case  of  bill  or  note? 

805.  What  warranties  are  made  by  an  unqualified 
indorsement?    By  a  special  indorsement? 

806.  How  are  indorsers  liable?     Illustrate. 

807.  Discuss  the  liability  of  the  accommodation  party 
as  drawer,  acceptor,  etc.  How  does  a  guarantor  differ 
from  an  indorser? 

808.  What  damages  may  be  recovered  in  case  of  dis- 
honored paper?    Explain  and  illustrate. 


CHAPTER  XX 

PRESENTMENT  AND   NOTICE   OF  DISHONOR 

809.  What  bills  require  presentment  for  acceptance? 
Why  is  it  necessary? 

810.  When  and  where  may  it  be  made?     When  may 
it  be  excused? 

811.  When  is  presentment  for  payment  necessary? 
To  whom  may  it  be  made  if  acceptor  is  inaccessible? 

812.  When  must  payment  be  made?     If  no  place  is 
specified,  where  is  it  made? 

818.  When  may  it  be  dispensed  with?     How  may 
it  be  waived? 

814.  What  is  payment  for  honor? 

815.  Discuss  the  two  kinds  of  liability  on  an  instru- 
ment. 

816.  What  is  notice  of  dishonor?     By  whom  is  notice 
given? 

817.  When   parties   live   in   different   places   where 
must  notice  be  given? 

818.  To  what  place  should  notice  be  sent? 

819.  What  should  be  stated  in  a  sufficient  notice? 
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820.  Under  what  circumstances  may  notice  be  waived 
or  excused  ? 

821.  Define  protest.     When  must  it  lie  made?    Give 
a  form  of  protest  briefly. 


CHAPTER  XXI 

DEFENSES 

822.  State  and  explain  two  classes  of  defenses. 
Which  is  peculiar  to  negotiable  contracts  ? 

828.  In  which  class  come  fraud,  failure  of  considera- 
tion, duress? 

824.  Define  fraud.  Why  is  this  defense  often  un- 
availing? 

825.  When  may  failure  of  consideration  be  used  as  a 
defense? 

826.  How  may  illegality  arise  ? 

827.  At  what  period  will  release  or  renunciation  be 
unavailing  as  a  defense? 

828.  When  may  the  discharge  of  a  person  second- 
arily liable  be  a  defense? 

829.  Are  real  defenses  attached  to  the  instrument  or 
the  person?     Is  the  contract  a  good  one? 

880-888.  Are  the  following  real  defenses:  (ram- 
bling, alteration,  cancellation?  At  common  law?  Un- 
der the  statute  ?  What  effect  has  forgery  of  the  maker's 
name  ?  Of  the  indorser's  ?  What  effect  has  pajrment  to 
bona  fide  holder  although  his  title  may  be  'defective? 
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CHAPTER  XXII 

PEINCIPAL  AND  AGENT 

884.  Define  agent  and  principal,  master  and  servant. 
What  is  the  relation  between  them?  What  are  the  two 
classes  of  agents? 

885.  Who  is  a  competent  principal?  Is  an  infant, 
an  insane  person,  a  married  woman  a  competent  prin- 
cipal?    If  not,  is  the  contract  void  or  voidable? 

886.  How  may  a  business  be  a  principal?  A  corpo- 
ration? A  partnership?  An  unincorporated  associa- 
tion? In  the  last  is  the  minority  bound  by  the  action 
of  the  majority? 

887.  May  an  agent  delegate  any  of  his  powers?  If 
so,  when? 

888.  What  determines  competency  as  an  agent? 
For  what  acts  of  the  agent  is  the  principal  responsible? 

889.  Name  four  methods  of  appointing  an  agent? 

840.  If  there  is  an  express  agreement,  must  it  be 
written?  If  the  agency  is  for  more  than  a  year,  may 
the  principal  rely  upon  the  statute  of  frauds  to  free 
him  from  his  obligations?  Define,  explain  and  illus- 
trate power  of  attorney. 

841.  Name  some  circumstances  in  which  the  agent's 
acts  are  void  as  to  himself,  as  to  third  persons  ? 

842.  How  may  the  agent's  contracts  beyond  the  scope 
of  his  authority  be  ratified  ?  State  the  conditions  neces- 
sarily preceding  ratification?  Must  the  whole  contract 
be  ratified? 

848.  From  what  time  does  the  ratification  act? 
May  forgery  ever  be  ratified? 

844.  What  is  estoppel  ?  Name  the  five  elements  nec- 
essary to  constitute  estoppel? 

XII— 33 
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845.  When  may  one  be  an  agent  by  necessity?  Give 
at  least  two  instances. 

846.  Summarize  and  illustrate  the  four  rules  con- 
cerning the  scope  of  an  agent's  authority? 

847.  What  duty  does  the  principal  owe  the  agent? 

848.  If  the  principal  does  not  use  his  services,  may 
the  agent  recover  compensation  under  the  agreement? 
What  are  the  three  remedies  of  the  agent  when  the 
agency  is  recalled? 

849.  When  may  the  agent  act  for  more  than  one 
principal  ? 

850.  Is  the  agent  entitled  to  indenmification  for 
charges  paid?     If  the  act  is  illegal? 

851.  Is  he  entitled  to  reimbursement  for  necessary 
expenses? 

852.  Has  he  any  lien  on  the  property  of  the  principal? 
858-855.  When  is  the  principal  alone  bound  to  third 

persons  by  the  acts  of  the  agent?    In  what  cases  is  the 
agent  also  liable? 

856.  State  the  general  rule  when  there  is  an  undis^ 
closed  principal?  Give  at  least  three  exceptions  to  this 
rule. 

857.  In  what  cases  are  neither  agent  nor  principal 
bound? 

858.  Whenmay  an  agent  sue  in  his  own  name?  May 
the  agent  recover  for  tortious  acts  of  a  third  party  al- 
though the  principal  is  chiefly  injured? 

859.  In  what  special  cases  may  the  undisclosed  prin- 
cipal not  assert  his  rights?  Has  the  principal  a  right 
to  recover  on  a  contract  procured  by  the  fraud  of  his 
agent? 

860.  What  are  the  five  duties  the  agent  gwes  the  prin- 
cipal? 


QUIZ  QUESTIONS  517 

861.  May  the  agent  ever  follow  another  course  than 
that  laid  down  by  the  principal? 

862,  What  degree  of  prudence  must  the  agent  show? 
368.  How  must  the  agent  show  his  good  faith? 

864.  To  what  extent  is  he  obliged  to  render  an  ac- 
counting? 

865.  Must  the  agent  act  in  person,  or  may  he  appoint 
sub-agents  ? 

866-867.  What  is  a  del  credere  agency?     Need  the 
contract  be  in  writing? 

868.  Is  a  gratuitous  promise  enforcible  against  the 
agent? 

869.  What  is  the  position  of  the  factor?    What  lien 
has  he? 

870.  Explain  the  special  duties  and  rights  of  the 
auctioneer? 

871.  What  are  the  powers  and  rights  of  an  attorney- 
at-law? 

872.  How  may  an  agency  be  terminated  ?     Can  it  be 
ended  by  an  operation  of  law? 


CHAPTER  XXIII 


MASTER  AND   SERVANT 


878.  Explain  the  relationship  of  master  and  servant, 
and  distinguish  from  agency? 

874.  What  are  the  liabilities  of  the  independent  con- 
tractor and  of  the  fellow  servant?  Define  exactly: 
Fellow  servant,  vice-principal. 

875.  Who  is  liable  for  negligence  by  servants?  For 
willful  torts? 
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876.  What  duties  must  the  master  perform  himself 
and  not  trust  to  employes  ?     State  six. 

877.  Give  a  brief  summary  of  the  liability  of  master 
and  servant. 

CHAPTER  XXIV 

PAATNEBSHIP  IN  GENERAL 

878.  Define  partnership.  What  is  the  basis  of  true 
partnership?    What  is  the  relation  created? 

879.  State  five  essential  elements  of  partnership. 

88&-S84.  Can  a  true  partnership  be  created  by  opera- 
tion of  law  ?  What  is  the  eflFect  of  incorporation  ?  Can  a 
partnership  exist  to  carry  on  an  illegal  business  ?  What 
is  the  one  purpose  of  a  partnership?  What  is  its  dis- 
tinguishing element? 

885.  Distinguish  carefully  between  a  partnership  and 
a  corporation.    Is  either  a  legal  entity? 

886.  Explain  joint-stock  companies,  limited  partner- 
ships, and  show  that  there  is  neither  partnership  nor 
corporation. 

887.  Give  a  classification  of  possible  partnerships  and 
state  the  leading  features  of  each. 

888.  How  may  partners  be  classified?  What  is  in- 
cluded in  a  certificate  of  limited  partnership?  What 
kinds  of  partners  may  there  be  in  an  ordinary  partner- 
ship? 

889.  Distinguish  between  the  business  and  legal 
ideas  of  a  partnership. 

890.  How  may  a  partnership  be  determined?  What 
was  the  early  rule? 

891.  Of  what  does  partnership  property  consist? 
Does  the  intention  of  the  partners  matter? 

892-898.  Who  holds  title  to  firm  personalty?     What 
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was  the  common  law  rule,  and  why?    What  is  the  Eng- 
lish and  the  American  rule  concerning  realty? 

894.  What  are  the  rights  of  a  bona  fide  purchaser  of 
what  is  really  firm  property? 

895.  Discuss  the  partners'  interests  in  the  firm  prop^ 
erty. 

896.  What  rights  have  surviving  partners?  How 
may  legal  title  to  firm  realty  be  transferred  'after  the 
death  of  one  of  the  partners  ? 

897*  Is  a  firm  name  necessary?  May  it  be  fictitious? 
Has  a  surviving  partner  the  right  to  use  it? 

898.  When  is  good-will  a  partnership  asset? 

899.  Of  what  does  the  firm  capital  consist?  How 
may  the  amount  be  change'd  ? 

400.  How  should  actions  in  contract  be  brought  by 
and  against  the  firm?  Should  nominal  and  dormant 
partners  be  included?  What  are  the  rules  concerning 
actions  in  tort? 

401.  How  is  a  partnership  dissolved? 

402.  When  may  one  partner  dissolve  the  firm? 
May  it  be  done  by  mutual  consent  ? 

408.  How  may  a  partnership  be  dissolved  by  opera- 
tion of  law? 

CHAPTER  XXV 

SIOHT  POWEBS  AND   OBLIGATIONS   OF   PABTNEKS 

404.  What  are  the  duties  and  rights  of  partners  in  the 
management  of  the  firm? 

405.  What  degree  of  good  faith  must  be  shown  by 
the  partner? 

406-407.  How  far  is  the  partnership  liable  for  loss 
from  lack  of  discretion  or  judgment  of  a  partner?  Is 
he  obliged  to  conform  to  the  partnership  articles? 
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408.  What  duties  and  rights  has  the  partner  over  the 
firm  accounts? 

409-411.  Has  a  partner  a  right  to  indemnification 
for  payments  made  for  the  firm?  To  contribution  even 
where  the  transaction  may  be  illegal?  What  right  has 
he  to  compensation  for  services  rendered?  May  he 
claim  interest  on  balance  with  the  firm? 

412.  Is  a  partner  entitled  to  private  benefit  from  a 
firm  transaction? 

418.  May  the  majority  control  the  other  partners? 

414.  Has  a  partner  any  lien  on  the  property?  If  so, 
to  what  extent  ? 

415-416.  Distinguish  between  the  implied  powers  of 
partners  in  a  trading  and  in  a  non-trading  concern. 
What  incidental  implied  powers  has  a  partner  in  a 
trading  concern?    What  has  he  no  power  to  do? 

417-418.  Discuss  in  detail  the  liability  of  the  partner. 
Is  it  joint  or  several?    When  may  it  arise  by  estoppel? 

CHAPTER  XXVI 

CORPORATION 

428.  Define  a  corporation.  Whence  did  they  in 
early  times  receive  their  powers?  What  is  meant  by 
the  phrase,  "general  corporation  act"?  State  three  im- 
portant differences  between  a  corporation  and  a  partner- 
ship. 

424.  Define  the  following:  Incorporation,  share- 
holders, stockholders,  director;  stock  and  non-stock  cor- 
porations; corporations  sole  and  aggregate;  public, 
quasi-public  and  private  corporations;  domestic  and 
foreign  corporations. 

425.  Distinguish  between  corporation  de  jure  and  de 
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facto.    What  three  elements  are  necessary  to  make  a 
defective  legal  corporation  a  de  facto  corporation? 

426.  What  is  a  corporate  charter?  In  the  state  of 
New  York  what  are  the  nine  important  clauses  of  a 
corporation  charter? 

427.  How  may  a  certificate  of  incorporation  be 
amended?  Describe  the  steps  to  be  taken  by  incor- 
porators in  organizing  a  corporation.  How  about 
banks  and  insurance  companies? 

428.  What  are  the  by-laws  of  a  corporation,  and  by 
whom  are  they  made? 

429.  Distinguish  between  regular  and  special  meet- 
ings of  stockholders  and  directors.  What  is  necessary 
to  make  a  meeting  valid? 

480.  Describe  the-  method  of  voting  at  corporate 
meetings.     What  is  the  cumulative  method? 

481.  What  is  a  proxy?  Is  it  revocable?  What  is  a 
voting  trust? 

482.  If  a  man  buys  stock  in  a  corporation  has  he  at 
once  the  right  to  vote?  What  are  the  rights  of  a  sur- 
viving partner  with  respect  to  voting?  What  becomes 
of  the  voting  power  of  stock  that  is  owned  by  a  corpora- 
tion? 

488.  Who  transacts  the  business  of  a  corporation? 
When  may  a  contract  be  rescinded? 

484.  Describe  the  powers  of  a  corporation.  What 
are  some  of  its  inherent  powers?  Can  it  indorse  nego- 
tiable paper  for  all  piu^ses?  Can  it  enter  a  partner- 
ship?   Can  it  acquire  stock  in  other  corporations? 

485.  What  are  tUtra  vires  acts?  What  rules  prevail 
when  an  ultra  vires  contract  has  been  partially  per- 
formed? 

486.  Distinguish  between  a  corporation's  capital  and 
its  capital  stock. 
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487.  Define  common  stock,  preferred  stock,  cmnula- 
tive  preferred,  guaranteed,  paid-up,  issued  and  unissued 
stock. 

488.  Are  subscriptions  for  stock  binding?  How 
about  an  agreement  to  subscribe  before  the  corporation 
is  organized? 

489.  State  three  important  rights  of  the  stock- 
holder. 

440.  Can  a  stockholder  examine  all  the  accounts  of  a 
corporation  at  any  time,  and  for  any  purpose  ? 

441.  In  what  denominations  is  stock  usually  issued, 
and  how  may  it  be  paid  for?  Can  property  be  given  in 
lieu  of  cash?  What  may  happen  if  the  property  is 
over-valued  ? 

442.  Describe  a  certificate  of  shares.  Are  they  nego- 
tiable? If  a  stockholder  loses  his  certificate,  can  he  get 
a  duplicate? 

448.  Describe  the  rights  of  minority  stockholders. 
What  must  a  stockholder  do  before  he  can  bring  suit 
against  a  corporation? 

444.  What  are  the  liabilities  of  a  stockholder  to  the 
corporation?  Under  what  circumstances  is  he  liable  to 
creditors  of  the  corporation? 

445.  Under  what  special  liabilities  are  stockholders 
of  corporaticHis  in  New  York,  Minnesota,  California? 

446.  Name  the  chief  officers  of  a  corporation.  Must 
they  also  be  directors  ? 

447*  By  what  law  is  the  relation  of  an  officer  to  his 
corporation  governed? 

448.  How  is  the  compensation  of  corporate  officers 
fixed? 

449.  How  are  the  duties  of  corporate  officers  pre- 
scribed? What  is  the  general  rule  with  regard  to  the 
authority  of  the  president? 


QUIZ  QUESTIONS  523 

4i50.  How  are  vacancies  in  the  list  of  officers  filled? 
How  may  an  officer  be  removed 

451.  Describe  the  liabilities  of  corporate  officers.  If 
improper  action  is  taken  at  a  meeting,  what  should  a 
dissenting  director  do? 

452.  What  are  dividends?  By  whom  are  they  de- 
clared? What  are  net  profits,-  and  surplus?  May 
dividends  be  paid  out  of  capital?  What  are  scrip  and 
stock  dividends? 


CHAPTER  XXVII 

INTERCOBPORATE  RELATIONS 

458.  Name  five  diflferent  ways  in  which  corporations 
may  be  merged.  Can  any  and  all  corporations  consoli- 
date? When  is  the  consent  of  the  state  necessary? 
What  is  the  effect  of  a  lease?  Must  all  stockholders 
consent  to  it? 

454.  What  corporations  in  England  may  not  hold 
the  stock  of  other  companies?  Under  what  conditions 
is  such  practice  not  permitted  in  the  United  States? 
What  rights  as  stockholders  have  holding  companies? 

455.  Do  corporations  ever  form  pools,  and  for  what 
purpose?    Are  they  legal? 

456.  Is  the  promoter  an  agent  or  a  principal?  What 
is  his  personal  liability  in  the  contracts  he  makes  as 
promoter? 

457.  May  a  promoter  buy  property  and  then  sell  it 
to  the  corporation  he  promotes?  When  is  a  promoter 
freed  from  responsibility  for  contracts  he  has  made? 

458.  Is  a  corporation  bound  to  pay  a  promoter  for  his 
services? 
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459.  For  what  four  reasons  may  a  corporation  be 
dissolved?    Does  insolvency  compel  dissolution? 

460.  When  is  a  receiver  appointed?  By  whom  and 
for  what  purpose  is  he  appointed  ? 

461.  Explain  the  diflFerence  between  common  law 
and  statutory  receivers.  Mention  six  cases  in  which 
receivers  may  be  appointed  without  statutory  sanction. 

462.  On  whose  petition  may  a  receiver  be  appointed? 
What  is  a  "friendly  receiver"? 

468.  Describe  the  powers  of  receivers  and  their  three 
sources. 

CHAPTER  XXVIII 

PKOPEKTY  IN  LAND 

464.  Distinguish  between  real  and  personal  property. 
When  is  "property  in  land"  personal  property? 

465.  What  is  an  "estate  in  land"?  How  are  estates 
divided? 

466.  Distinguish  between  freehold  estates  and  estates 
less  than  freehold ;  estates  in  fee  and  life  estates ;  estates 
in  fee  simple  and  in  fee  tail;  conventional  life  estates 
and  legal  life  estates;  estates  of  dower  and  by  the  cur- 
tesy. What  are  the  rights  of  husband  and  wife  respec- 
tively with  regard  to  dower  and  curtesy  ? 

467.  Into  what  four  classes  are  estates  less  than  free- 
hold divided? 

468.  Explain  the  division  of  estates  from  the  view- 
point of  the  number  of  owners,  and  the  six  classes  into 
which  joint  estates  are  divided? 

469.  To  what  kind  of  estates  do  partnership  estates 
belong?    What  is  community  estate? 

470.  Explain  absolute  and  qualified  estates,  and  the 
four  divisions  of  the  latter. 
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471.  How  are  estates  classified  as  to  the  time  when 
enjoyment  begins?    What  is  a  remainder? 

472.  What  is  title  and  what  are  its  three  elements? 
How  may  it  be  acquired?  Distinguish  between  these 
three  kinds  of  deeds:  quit-claim,  bargain  and  sale,  war- 
ranty. 

478.  Describe  five  involuntary  methods  by  which  titles 
are  alienated. 

474.  What  is  a  trust  estate  and  how  is  it  illustrated 
by  Marcus  Daly's  will? 

475.  Define  land,  tenements  and  hereditaments. 
What  are  the  principal  incorporeal  hereditaments? 
What  is  a  profit  a  prendre? 

476.  How  is  the  title  to  mining  land  obtained  in  the 
United  States? 

477.  What  are  the  three  classes  of  water  rights? 
What  is  the  rule  with  regard  to  the  title  of  owners  of 
land  adjoining  navigable  streams? 

478.  What  are  the  rights  of  owners  of  land  under 
water? 

479.  State  two  rules  with  regard  to  the  control  of  sur- 
face and  percolating  waters. 

480.  What  rules  prevail  with  regard  to  the  control  of 
percolating  oil  and  natural  gas  ? 

481.  Into  what  two  classes  are  vegetable  products 
divided?     State  the  law  governing  their  sale. 

482.  To  which  owner  does  a  border  tree  belong? 
488.  What  is  a  fixture?    What  two  elements  change 

a  chattel  into  a  fixture?    What  parties  do  the  courts 
favor? 

484.  State  the  rights  of  adjoining  owners  with  regard 
to  fences  and  party  walls. 

485.  What  right  has  a  land  owner  with  regard  to  the 
lateral  support  of  adjacent  land? 
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486.  What  are  easements  and  how  may  they  be  ac- 
quired?   How  about  an  easement  of  light  and  air? 


CHAPTER  XXIX 

TRANSFER  OF  OWNERSHIP 

487.  Describe  a  contract  of  sale.  How  can  a  mistake 
be  remedied? 

488.  How  is  the  ownership  of  property  usually  trans- 
ferred? What  should  be  done  with  a  deed?  What  is  a 
delivery  in  escrow? 

489.  What  is  a  mortgage?  How  is  it  executed  and 
recorded?  When  may  it  be  foreclosed?  What  is  a  de- 
ficiency judgment? 

490.  What  are  mechanics*  liens?  Are  taxes  a  lien? 
When  is  a  Zi^  pendens  filed  ? 

491.  What  is  a  lease?  Must  it  be  in  writing?  What 
are  the  usual  covenants? 

■ 

492.  What  are  the  most  important  rights  of  the  land- 
lord ?    Does  he  everywhere  have  the  right  of  distress  ? 

498.  What  are  the  rights  of  the  tenant?  Must  a 
leased  house  be  habitable?  May  a  tenant  cut  down 
trees?    Must  he  rebuild  in  case  of  fire? 

494.  When  does  a  tenancy  terminate?  Does  the 
foreclosure  of  a  mortgage  terminate  a  lease? 

495.  Distinguish  between  actual  and  constructive 
eviction.     Illustrate. 

496.  Define  forfeiture  and  surrender.  When  is  a 
surrender  implied? 
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CHAPTER  XXX 

TKANSFEB  OF   PKOPEETY  BY  WILL 

497.  Define  will,  nuncupative  will,  olographic  will, 
codicil. 

498.  Who  may  make  a  will?  Can  a  youth  eighteen 
years  old? 

499.  State  the  five  elements  necessary  to  a  provable 
will. 

500.  How  may  a  will  be  revoked? 

501-2.  When  making  a  will  what  legal  disqualifica- 
tions must  be  considered? 

508.  State  the  necessity  for  accuracy  in  writing  a 
will.     Should  technical  words  of  the  law  be  used  ? 

504.  What  technical  requirements  must  be  observed? 

505.  When  is  it  advisable  to  make  a  new  will  rather 
than  codicils? 

506.  What  is  intestate  succession?  In  general  how 
does  property  descend? 

507.  Distinguish  between  executors  and  administra- 
tors. What  is  an  executor  de  son  tortl  ,  An  adminis- 
trator cum  testamento  annexo? 

508.  How  is  an  administrator  appointed,  and  what 
is  the  usual  order  of  preference  ? 

509.  Describe  the  duties  of  executors  and  adminis- 
trators. 

510.  Describe  their  duties  with  respect  to  banks,  in- 
surance companies,  debtors,  etc. 

511-518.  Also  with  respect  to  the  inventory  and  ap- 
praisal of  property;  the  payment  of  debts,  the  render- 
ing of  accounts,  the  making  of  investments,  etc. 

514.  When  an  estate  is  unable  to  pay  all  the  debts, 
what  is  the  usual  order  of  preference? 


528  COMMERCIAL  LAW 

515,  What  is  the  rule  as  to  the  compensation  of  ex- 
ecutors and  administrators? 


CHAPTER  XXXI 

PEBSONAIi   PKOPEKTY 

516.  Define  real  chattels,  personal  chattels,  chases  in 
possession,  and  choses  in  action. 

517.  What  law  governs  the  use  of  trade-marks  and 
trade-names  in  the  United  States?  Can  fanciful  trade 
names  be  appropriated? 

518.  What  is  good-will?  Does  a  sale  of  a  business 
usually  include  the  good-will? 

519.  May  a  man  change  his  name  and  how?  How 
does  the  law  regard  middle  names  ?  When  may  a  man 
not  use  his  own  name? 

520.  What  is  a  patent?  For  what  may  it  be  granted? 
Can  a  device  already  in  use  be  patented? 

521.  How  are  patents  obtained?  Must  an  article  be 
useful?     How  are  questions  of  priority  determined? 

522.  How  may  patents  be  transferred?  What  are 
caveats? 

528.  Define  copyright.  Under  what  law  are  copy- 
rights granted  in  the  United  States? 

524.  How  does  the  Gtovemment  classify  articles  that 
may  be  copyrighted? 

525.  What  kinds  of  estates  in  personal  property  does 
the  law  recognize? 

526.  What  rights  has  the  finder  of  lost  property? 
Distinguish  between  lost  and  mislaid  property. 

527.  Must  a  finder  advertise  lost  property?  Can  be 
claim  a  reward?  In  New  York  might  he  be  guilty  of 
larceny?     If  so,  why? 
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528.  What  is  treasure-trove?  Does  it  everywhere 
belong  to  the  finder  ? 

529,  Describe  and  illustrate  acquisition  by  occu- 
pancy, 

580.  State  the  law  in  regard  to  the  ownership  of  ani- 
mals.    Is  a  dog  "entitled  to  his  first  bite"? 

581.  State  the  three  sub-divisions  under  title  by  acces- 
sion and  confusion. 

582.  Illustrate  title  by  natural  increase. 

588.  When  do  chattels  attached  to  land  belong  to  the 
owner? 

584.  As  between  two  chattels  does  their  respective 
value  determine  which  is  principal?  What  does  deter- 
mine ?     Illustrate. 

585.  Explain  title  by  confusion. 

586.  What  two  kinds  of  gifts  does  the  law  recognize 
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Acceptance, 

Effect  of,  344. 

Kinds  of,  943. 

Who  may  accept,  243. 
Accommodation  party,  246-7. 
Acquisition  by  occupancy,  416. 
Administrator, 

Appointment  of,  403. 

Duties  of,  404. 
Agency, 

By  estoppel,  268. 
"   express  contract,  263. 
'*   ratification,  265. 

Termination  of,  287-8. 
Agents, 

Accounting,  284. 

Attorneys  at  law,  powers  as,  287. 

Auctioneer,  286. 

Authority,  270-1. 

Compensation,  273. 

Corporations  act  through   261. 

Definition,  259. 

Del  credere,  285. 

Delegation  of  powers,  262. 

Destruction  of  powers,  265. 

Estoppel,  268. 

Factors,  286. 

General,  259. 

Good  faith,  284. 

Gratuitous,  286. 

Illegal  acts,  267. 

Indemnification,  275. 

Liens,  275. 

Methods  of  appointment,  263. 

Obedience,  283. 

Obligations  to  principal,  283. 

Partners  as,  281. 

Power  of  attorney,  263-4. 

Prudence*  283. 
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Ratification  of  acts,  265. 

Relations  to   third  persons,  276- 
280. 

Right  to  reimbursement,  275. 

Secret  instructions,  272. 

Special,  259. 

Who  may  be,  262. 
Agisters,  170. 

Aliens,  Contracts  by,  41,  42. 
Animals,  Property  in,  416. 
Articles  of  co-partnership,  425. 
Auctioneers,  286. 
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Bailed  property,  158. 
Bailee, 

Rights  and  duties,  167. 
Baihnents,  154-175. 

Banks    and   bankers,    171. 

Classification  of,  156,   157. 

Contractor,  158. 

Definition,  154. 

Distinction   from  sale,  155. 

Duration   of,    168. 

Extrordinaiy,  158. 

Innkeepers,  what  constitutes,  171, 
175. 

Liverymen  and  agisters,  170. 

Pledge  or  pawn,  163,  165. 

Safe   deposit   companies,   170. 

Sole  benefit  of  bailee,  461. 

Termination  of,  162. 

Warehousemen    and    wharfingers, 
169,  170. 

Use  and  care  of  property,   158. 
Bailor, 

Obligations    of,   154,    159. 

Rights  and  duties  of«  166. 
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Bankruptcy, 

Claims  provable,  113. 

Exempt  property,  119. 

Law,  National,  110,  119. 
Banks,  171. 

Bargain   and  sale  deed,  366. 
Bill  of  Exchange,  991. 
Bill  of  Sale, 

Form  of,  194. 
Bonds, 

.    Assignment  of,  81. 
Border  trees,  874. 
Bostwick's  Manual,  405. 
Breach, 

Contract,  113. 

Warranties,  145,  146. 
Business    Associations    chart,    301, 

309. 
By-Laws  of  corporation,  434-439. 


Capital  stock,  339. 
Carrier,   delivery   to,   133. 
Cashier's  check,  993. 
Caveat   emptor,    140. 
Certificate  of  deposit,  999. 
Charter,   corporate,   399. 
Chattels,  value  of,  417. 
Checks,  299,  994. 

Bank's  liability,  995. 

Certification,  994. 
Church  subscription,  59. 
Co-insurance   195. 
Combinations,  unlawful,  56,  57. 
Commerce    Commission,    Interstate, 

14-15. 
Commerce  Court,  15. 
Commercial  Law, 

Importance  of,  1,  9. 
Common  Law,  5. 
Common  Carrier,  176-190. 
Connecting,  184. 

Definition,  176. 

Delivery  of  goods,  189. 

Excuses  for  non-deUvery,  185. 


Uability  of,  177. 
As  insurer,   178. 
To  passengers,   186. 
Under  special  contract,  180. 
Termination  of,  181,  183. 
Passengers  and  baggage,  185. 
Passenger  elevators,  189. 
Regulations,  18T. 
Sleeping  cars,  189. 
Telegraph    and    telephone    com- 
panies, 190. 
Time  tables,  189. 
Connecting  carrien,  184. 
Consent, 

ReaUty  of,  64. 
Consideration, 
Contracts,  46,  48. 
lUegal,  as  defense,  955. 
Constitution, 
Federal,  3. 
State,  4. 
Contracts, 
Bilateral,  78. 
By  aliens,  41,  49. 
**  drunken  persons,  30,  41. 
**  infants,  98-33. 
"  insane  persons,  35. 
**  married  women,  49. 
Board  of  trade,  55. 
Competent  party,  98. 
Consideration,  46,  48. 
Definition,  99. 
Duress,  67. 

Executed  and  executory,  M. 
Express  and  implied,  96. 
Formal  and  informal,  94. 
Fraud  of  third  parties,  60. 
Frauds,  Statute  of,  49. 
Illegality,  Effects  of,  61. 
Immoral  nature,  60. 
Interpretation  of,  73. 
Joint  and  several,  76. 
Legality  of  object.  54. 
Liquidated  damages,  75. 
Marriage,  In  derogation  of,  50. 
Misrepresentation  and  fraud,  65. 
66. 
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Mistakes  of  facts  and  of  law,  64, 

65. 
Merger  off  86. 

Nature  and  classification*  09,  97. 
Necessarily  in  writing,  49,  60. 
Offer  and  acceptance,  44. 
Offer  to  the  public,  45. 
Of  record,  95. 
Personal  property,  51. 
Reality  of  consent,  64. 
Restraint  of  trade,  56. 
Revocation  of  offer,  45. 
Rules  of  construction,  73,  75. 
Simple,  95. 

Sunday,  Made  on,  58. 
Undue  influence,  67. 
Under  seal,  95. 
Usurious,  55. 

Valid,  voidable  and  void,  25. 
Wagering,  55. 
Contracts,  Assignment  of. 
Bonds,  mortgages,  etc.,  81. 
Competent  parties  tOb  78. 
Definition,  78. 
Liabilities  of,  79. 
Married  women,  80. 
What  may  be  assigned,  78. 
Contracts,  Breach  of, 
By  failure  of  perfomianoe,  91.^ 
**   renunciation,  95. 
Damages,  113. 
Remedy,  113. 
Contracts,  Discharge  of,  by 
Agreement,  89,  83, 
Alteration  of  written  Instniment, 

108. 
Breach,  91. 

Composition  with  creditors,  88. 
Destruction    of    subject    matter, 

109. 
Impossibility  of  performaaoe,  100, 

101. 
Incapacity   of   personal 

104. 
Insolvency,  106. 
Legal  impossHulity,  103. 


Merger,  107. 

Operation  of  law,  167. 

Payment,  86. 

Performance,  85. 

Promisee,  106. 
Contractual  obligation,  19. 
Conveyances,  Property,  381. 
Copyright,  419-413. 
Comers,  57. 
Corporations,  395-340. 

Aggregate,  397. 

By-laws,  331. 

Capital  stock,  339. 

Certificate  of  incorporation,  399, 
330. 

Certificate  of  shares,  343. 

Charter,  399. 

Corporate  meetings,  333. 

Corporate  powers,  337.  ■ 

Contract  by,  43. 

••de  facto,"  328. 

"de  jure,"  398. 

Differences    between    partnership 
and,  997. 

Dissolution  of,  354. 

Dividends,  347. 

Domestic,  398. 

Foreign,  398. 

Formation  of,  399. 

Incorporators,  396. 

Liabilities    of    shareholders,    344, 
345. 

Minority  stockholders,  344. 

Nature  of,  395. 

Non-stodc,  397. 

Officers,  Powers,  etc.,  346,  347. 

Organisation  expenses,  339. 

Promoter,  353,  354. 

Proxies,  335. 

Public,  398. 

Quasi-public,  398. 

Receivers,  355,  356. 

Shareholders,  396. 

Sole,  397. 

Stock,  397,  SS9. 

Stockholders,  Rights  of,  341. 

Subscribers  to  stock,  340. 
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Corporations — (conttMud) 

"Ultra  vires"  acts,  338. 
Corporation  Mergers,  See  Mergers. 
Corporation  Organisation  and  Con* 

duct,  398. 
Corporation  Tax,  445-453. 
Court, 

Definition,  6. 

Terms  of,  8. 
Courts, 

Admiralty,  12. 

AppeUate,  11. 

Chancery,  10. 
•  Circuit,  13. 

Civil  and  criminal,  11. 

Classification  of,  8. 

Courts-martial,  12. 

General  and  special  jurisdiction, 
9. 

Justice-of-the-peace,  - 13. 

Law  and  equity,  10. 

Probate,  19. 

Provisional,  19. 

Record,  9. 

Superior  and  supreme,  19. 

Trial,  11. 

United  States,  13. 
Court  proceedings,  17,  18. 
Creditors,  Composition  with,  88. 
Curtesy,  Estates  by  the,  360. 


D 


Damages,  Measure  of,  151. 
Deeds,  366. 

Conveyance  by,  381. 
Defenses,  954-959. 

Alterations  or  cancellation,  957. 

Consideration,  955. 

Duress,  954. 

Forgery,  958. 

Fraud,  954.    , 

Personal,  954. 

Real,  957. 
Del  creder  agents,  985. 
Delivery, 

Exact  quantity,  135. 


Place  of,  139i 

Propier  manner,  183. 

Right  person,  183. 

Symbolic  or  constructive  136. 

Time  of,  134. 

To  a  carrier,  133. 
Dishonor, 

Notice  of,  950. 

Place  and  time,  951. 

Primary  and  secondary,  950. 

Waived,  959. 
Distress,  Right  of,  390. 
Dividends,  347. 
Dower  Estate,  360. 
Drunken  person. 

Disaffirmance  by,  40. 

Liability  for  necessaries,  40. 
Duress,  67. 

As  defense,  954, 


Easements,  369,  377. 
Eminent  domain,  177. 
Escrow,  Delivery  in,  381. 
Estates, 

Absolute,  363. 

Curtesy,  359. 

Dower,  359. 

Executory,  364. 

Future,  364. 

In  present  possession,  364. 

Mortgages,  363. 

On  limitation,  363. 

Qualified,  363. 
Estoppel, 

Agent,  968. 

Alienation  of  Utle  by,  367. 

Insurance,  909. 

Partnership  Uability  by,  393. 
Eviction,  399. 
Evidence,  Rules  of,  73,  75. 
Execution,  403. 
Executory  contract,  116. 
Executory  estate,  364. 
Executory  sale,  116. 
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Factors,  386. 

Fee  simple.  Estates  in,  359. 

Feetail,  Estates  in,  359. 

Federal  corporation   tax  law,  445- 

453. 
Fences  and  party  wails,  376. 
Fixtures,  374^75. 

Franchises  and  hereditaments,  369. 
Fraud, 

In  contract,  65,  66. 

As  defense,  954. 
Frauds,  Statute  of,  49,  118. 
Freehold  Estate,  359. 

G 

Gifts, 

"Inter  vivios,"  419. 

Mortis  causa,  419. 
Goods,  Delivery  of,  139. 
Gratuitous  agents,  986. 
Guaranty  and  sure^kyship,  907-916. 

Assent  of  parties,  910. 

Co-guarantors,  915. 

Consideration,  909. 

Creditor's  rights,  911. 

Definition  of,  907. 

Discharge  of  guarantor,  919,  915. 

Kinds  of,  908. 

NoUce  of  default,  911. 

Statute  of  frauds,  909. 


H 


Hereditaments,  368. 


Illegality,  Effects  of  in  contracts, 

61. 
Incorporators,  396. 
Indorsement, 

Accommodation,  933. 

Kinds   of,  934-936. 

Requisite,  933. 

Transfer  without,  936. 


Indorser, 

Liability  of,  945. 

Warranties  of,  944. 
Infant, 

Definition,  98. 

Disaffirmance  by,  31. 

Legal  obligations,  30. 

Liability  for  necessaries,  99. 

Ratification  by,  39. 

Return  of  consideration  by,  31. 
Influence,  Undu^,  67. 
Inheritance,  Estate  of,  359. 
Innkeepers,  171. 

Compensation  and  lien,  174. 

Rights  of  guest,  179. 
Insane  person. 

Burden  of  proof,  38. 

Contracts  by,  35,  36. 

Contracts  for  necessaries,  36. 

Disaffirmance  by,  37. 

Nature  of  insanity,  37. 

Ratification  by,  38. 

Return  of  consideration  by,  38. 
Insolvency,  109. 
Insurable  interest,  198. 
Insurance,   191-906. 

Assignment  of  contracts,  199. 

Avoidance  of  contract,  900. 

Carrier's  liability,  178. 

Characteristic  contracts,  194. 

Co-insurance  and  reinsurance,  195. 

Consummation  of  contract,  199. 

Definitions,  191,  194. 

Insurable  interest,  198. 

Life,  905. 

Marine,  904. 

Proof  of  loss,  905w 

Subrogation,  197. 

Waiver  and  estoppel,  909. 

Warranties,  909. 
Intermediate  associations,  998. 
Intestate  succession,  409. 

J 

Joint  Estates,  361. 
Joint  Stock  company,  998. 
Judge,  Definition  of,  6. 
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Landlord, 

Relation  to  tenant,  385, 

Rights  of,  390. 
Law, 

Definition,  9. 

International,  S» 

Municipal,  9, 

Private,  3. 

Public,  3. 

Repositories  of,  6. 

Sources  of,  3. 
Law  merchant,  5. 
Lease,  Form  of,  386. 
Liens, 

Agents,  975, 

Mechanics,  385. 
Life  estates,  359. 
Life  insurance,  905, 
Limited  partnership,  998. 

Certificate  of,  308-505. 
Liverjrmen,  170. 
Lloyd's  policy,  900. 
Locatio  rei,  166. 
Lost  property,  414. 


M 


Marine  insurance,  904. 
Marriage  brokerage,  59. 
Married  Women,  See  Women. 
Master  and  serrant,  990-996. 

Definition,  990. 

Independent  contractor,  990. 

Liabilities  of,  999,  995. 

Non-assignable  duties,  998. 
Mechanics*  liens,  385. 
Merge  of  Corporations, 

Consolidation,  350. 

Holding  companies,  351. 

Lease,  351. 
Mines  and  minerals,  370. 
Minority  stockholders,  344. 
Misrepresentation  in  contracts^  65^ 

66. 
Mistakes,  of  fact  and  law,  64,  65, 


Morality,  Contract  violating,  60. 
Morawetx,  Victor,  on  SbermaB  mi^ 

493. 
Mortgage, 

Assignment  of,  81. 

Form  of,  389. 

Real  property,  381. 

Titie  of  mortgage,  389. 


N 

Names, 

Change  of,  410. 
Natural  Gas,  373. 
Negligence, 

Agent's  liability,  60. 
Negotiable  Instruments, 

Acceptance, 
ElTects  of,  944. 
Kinds  of,  943. 

Acceptor's  contract,  940. 

Bill  of  exduuige,  991. 

Bonds,  998. 

Cashier's  check,  993. 

Certainty  of  drawee,  999. 

Certificate  of  deposit,  999; 

Checks,  999. 

Consideration^  939,  940. 

Definition,  917. 

Delivery,  937. 

Drawer's  contract,  944. 

Holder  in  due  course,  937,  941. 

Incomplete,  930. 

Indorsement,  933,  936. 

Indorser,  liability  of,  944^  MS. 

Kinds  of,  934. 

Maker's  contract,  949. 

Maturity,  938. 

Must  be  in  writing,  996. 

Notice  of  defect,  939. 

Presentment,  948,  949. 

Presentment  waived,  950. 

Promissory  note,  990^ 

Requirements  as  to  form,  931. 

Transfer     without     indorsenwnt, 
936. 

Warranties  of  indorser,  944. 
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Obligstient,  18»  19. 
OiI»  percol«tingi»  87S. 
Ordinary  partnersUpis 


PartnerSf 

Classes  of,  90S,  907. 

Incoming  and  outgoing,  Sdi. 

Rigiits,  powers  and  duties,  S16- 
994. 
Partnership, 

Agreement,  996. 

ArUdes  of,  495-43a 

Capital,  919. 

Commercial  view,  907. 

Definition,  996. 

Difference  from  corpoimtlon,  997. 

Dissolution  of,  914. 

Elements  of,  996. 

Firm  name,  911. 

Goodwill,  919. 

General,  900,  909. 

Incorporation,  Effects  of,  997. 

Intermediate  associations,  998. 

Joint  stoclc  companies,  998,  900. 

Limited,  998. 

Ordinary,  900. 

Property,  908,  910. 

Rights  of  surviving  partnen,  910. 

Special,  900,  909. 

Tests  of  relation,  907. 

Title  to  property,  909. 

Universal,  900,  908. 
Partnership  actions,  919,  914. 
Patents, 

Caveat,  419. 

Definition,  411. 

Obtaining,  411. 

Transfer  of,  419. 
Pawn,  169, 165. 
Personal  property,  409-419. 

Animals^  416. 

Chattels,  417. 

Contracts  icgardiag^  AL 


Copyri^ts,  419L 

Definitions,  409. 

Estates  in,  419^ 

Goodwill,  410. 

Names,  Change  of,  410. 

Patents,  411,  419. 

Title  to^  41»^1& 

Trade  marks,  409. 

Transfer  by  gift,  419. 

Treasure-trove,  415. 
Power  of  attorney,  969,  964. 
Principal  and  agent,  959,  989. 
Principal, 

Definition,  959. 

Liability   of   third   persons^  981, 
989. 

Obligations  to  agent,  97a 

Relations   to  third   persons,  976, 
980. 

Who  may  be,  960. 
Profits  a  prendre,  960. 
Promise, 

Conditional,  99. 

Subsidiary,  94. 
Promissory  note,  990. 
Promoter,  959. 
Property, 

Chattel,  90. 

Personal,  409,  419. 

Real,  90,  958-979. 

Rights,  9a 
Property  in  land,  958-979. 

Absolute  estates,  96S. 

Curtesy,  960. 

Definition,  95& 

Dower,  960. 

Duration  of  estates  in  land,  959. 

Estates  less  than  Afeehold,  960. 

Freehold  esUles,  958,  959. 

Joint  estates,  961. 

Joint  tenancy,  969. 

Titles  to,  965. 

Warranty  deed,  966. 
Protest,  959. 

Form  of,  953L 

Waived, 
Proxies,  995L 


